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Kevin Thomas Duffy, U S.D. J.:

On February 26, 1993, a bonb exploded in the parking garage
beneath the Wrld Trade Center in |ower Manhattan killing siXx,

i njuring hundreds, and causing mllions of dollars in damage.
Since that tine, two trials have been held before ne and six nen
have been convicted for their roles in the bonbing.

The earlier of the two trials took place in 1993 and 1994
and resulted in the convictions of four nmen -- Mahnoud
Abouhal i ma, Ahmad Mohammad Ajaj, Nidal Ayyad and Mohammad Sal aneh
(collectively, "Defendants").! On August 4, 1998, the United
States Court of Appeals for the Second Crcuit affirned the
Def endants' convictions, and on January 19, 1999, defendant
Abouhalima's petition for certiorari to the United States Suprene

Court was denied. U.S. v. Salaneh, 152 F. 3d 88, 124-26 (2d G r

1998), cert. denied, -- U S --, 119 S.Ct 885 (1999).

Currently before the court are the Defendants' notions
pursuant to Rule 33 of the Federal Rules of Crimnal Procedure
and cl ai ns remanded by the Court of Appeals. In these notions
and cl ains, the Defendants seek new trials on grounds of newy
di scovered evidence and i neffective assistance of counsel.

After a hearing and a careful review of both the record at
trial and the vol um nous subm ssions by the Defendants, | am

convinced that the Defendants received an extraordinarily fair

1 The latter trial took place in 1997 and resulted in the
convictions of two men -- Ranei Yousef and Eyad |snoil.
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trial and were convicted on the basis of overwhel m ng evi dence of
their guilt. It is clear not only that the Defendants have
failed to come forward with any newy di scovered evidence to
support their notions, but also that they have failed to show
that they were denied the effective assistance of counsel
guaranteed by the Sixth Amendnent.

As set forth in full below the Defendants’ notions are

denied in their entirety.

FACTUAL BACKGROUND

On March 4, 1994, after a six nonth trial, Mhnoud
Abouhal i ma, Ahmad Ajaj, Nidal Ayyad and Mohammad Sal aneh were
found guilty of charges arising fromthe conspiracy that led to
t he bonbing of the Wrld Trade Center.

The evidence at trial denonstrated that each of them played
an inportant part in ensuring the success of the conspiracy. A

brief overview of that evidence is set forth bel ow

The Evidence at Tri al

A Ahmad Mohamrad Aj aj
The evi dence agai nst defendant Aj aj denonstrated that, in
April 1992, he left his hone in Houston, Texas and traveled to

the M ddl e East where he obtained a letter of introduction to a



terrorist training canp. Wile in the Mddle East, A aj made
contact with Ranzi Yousef, and the two plotted to enter the
United States illegally.

On Septenber 1, 1992, Ajaj and Yousef travel ed together to
John F. Kennedy International Airport in New York ("Kennedy
Airport") under assunmed nanmes and using falsified passports. In
his luggage, Ajaj carried a variety of "terrorist" materials
i ncl udi ng vi deot apes advocating terrorist action against the
United States, nmanuals describing how to nount a successful
terrorist operation and manual s containing fornmulas and
directions for constructing various explosive devices, including
the type of device used in the Wrld Trade Center bonbi ng.

Upon their arrival at Kennedy Airport, A aj and Yousef
sought to pass through custons separately, and each indicated to
| mm gration and Naturalization Service ("INS") inspectors that he
was traveling alone. Yousef was permtted to enter the country,
but Ajaj was not so lucky. [INS inspectors recognized that Ajaj's
passport was a forgery, and he was detained. Ajaj’s |uggage was
sei zed, and he was placed under arrest and charged in the Eastern
District of New York with passport fraud. He pleaded guilty and
was sentenced to six nonths inprisonnent.

Al though Ajaj remained incarcerated fromthe tinme he and
Yousef arrived in the United States until the bonbing of the
Wrld Trade Center, he continued to play an active role in the
conspiracy. He not only kept in contact with Yousef from prison
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to remai n abreast of the conspirators' activities, but when the
court in the Eastern District of New York ordered the return of
his luggage, he attenpted to ensure that the terrorist naterials

were forwarded to Yousef.

B. Mohanmmad Sal aneh

Once in the United States, Yousef assenbled a group of
conspirators. Perhaps the nost active of them was defendant
Sal anmeh. Toget her, Sal aneh and Yousef rented a storage unit and
an apartnment to manufacture the bonb conponents.

At the storage unit, Sal aneh kept chem cals such as urea
nitrate and the conponents of nitroglycerine, as well as
expl osive materials such as hydrogen tanks intended to enhance
the destructive power of the bonmb. At the apartnent, |ocated at
40 Panrapo Avenue in Jersey City, New Jersey, the governnent
di scovered traces of urea nitrate and nitroglycerine
denonstrating that the conspirators used the apartnent to mx the
chemcals. In essence, the apartnent served as a "bonb factory".

Wth defendant Ayyad, Sal aneh also rented a Ryder van to
transport the bonb to the World Trade Center.2 Numerous parts of
the van were found at the Wrld Trade Center after the bonbing,
as were pieces of several of the hydrogen tanks delivered to the

storage unit. Although Sal aneh intended to flee the country

2 Al t hough unsuccessful, defendant Abouhalinma also attenpted to

obtain a van for the bonbing m ssion.



after the bonbing, he was arrested the day before his planned
departure when he returned to the Ryder rental office and sought

rei mbursenent of his $400 rental deposit.

C. Mahnmoud Abouhal i ma

Def endant Abouhal i ma played many roles in the conspiracy.
In particular, he hel ped Sal aneh and Yousef obtain an apartnent
and build the bonb. In the weeks prior to the bonbing,
Abouhal i ma made frequent trips to 40 Panrapo Avenue and was
spotted nunerous tinmes noving various itenms, including |arge
barrels, in and out of the bonb factory. Abouhalim al so hel ped
m x chem cals inside the bonb factory, a fact evidenced by
chem cal burn marks found on his shoes that were consistent with
chem cals found in the storage unit.

Abouhal ima al so further assisted the conspiracy by providing
(1) a telephone calling card that the conspirators used to
contact each other as well as suppliers of conponents for the
bonmb, (2) a refrigerator for the bonb factory that was used to
store chem cals such as nitro-glycerine and (3) a sixteen ounce
can of snokel ess powder -- an inportant ingredient for the type
of bonb used by the conspirators.?

After the explosion, Abouhalima fled the United States and

8 At the storage unit, the government recovered a bottle of the sanme

size and brand of snpkel ess powder and an inprovised expl osive device made
wi th snokel ess powder.



was eventual |y captured by Egyptian authorities in Egypt.

D. Ni dal Ayyad

Def endant Ayyad was involved in the conspiracy in a few
i nportant ways. |In particular, Ayyad used his position as a
chem cal engineer with Allied Signal Corporation to obtain
chem cal ingredients for the bonb and hydrogen tanks to enhance

its destructive power. Wth defendant Sal aneh, Ayyad opened a

j oi nt bank account to deposit the funds that financed the bonbing
pl ot .

Ayyad was al so the spokesman for the conspirators. DNA test
results concluded that Ayyad’'s saliva matched that recovered from
a seal ed envelope mailed to the New York Tinmes. The letter
i nsi de the envel ope clained responsibility for the explosion, and
a conputer disk retrieval expert testified that she found a draft
of the letter in her review of conputer disks seized from Ayyad’ s
office. Also, wtnesses identified Ayyad s voice as that
contained on the recording of a call to the New York Daily News

claimng responsibility for the expl osion.

1. The Rule 33 Mtions

In its decision affirmng the Defendants' convictions, the

United States Court of Appeals for the Second Circuit remanded



t he Defendants’ post-trial clains to this court for adjudication.
Sal aneh, 152 F.3d at 159-61. Accordingly, | held a hearing
during the weeks of February 22, 1999 and March 1, 1999 to decide
the issues raised (“Hearing”).*

Al'l four Defendants seek a new trial based on a clai m of
new y di scovered evi dence of governnment m sconduct in connection
with allegedly false scientific testinony offered by the
governnment at trial. |In addition, defendants Abouhalima and A aj
seek a new trial based on separate clains of ineffective
assi stance of counsel and newl y di scovered evidence. Defendant
Ayyad forwards an independent ineffective assistance of counsel
claim

This opinion constitutes nmy decision as to all the

Def endant s’ cl ai ms.

DI SCUSSI ON

Rul e 33 of the Federal Rules of Crimnal Procedure provides
that a district court “may grant a newtrial to [a] defendant if
the interests of justice so require.” Fed. R Cim P. 33. The

law is well settled, however, that Rule 33 notions are "not

4 VWi le there was no requirenent for an evidentiary hearing with
regard to Defendants' notions, | neverthel ess pernmtted Defendants such a
hearing and provi ded themthe opportunity to call w tnesses necessary to their
clains. Defendants Abouhalina and Ajaj responded by seeking to call over
fifty witnesses -- nearly all unnecessary to the instant inquiry. As a
result, Defendants' repeated requests that | issue subpoenas for the
ext raneous witnesses were, for the nost part, denied. The text of this
opinion further clarifies my reasoning with respect to these rulings.
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favored”. See United States v. Spencer, 4 F. 3d 115, 118 (2d Gr.

1993). Courts are encouraged to exercise “great caution” and to
grant the notion only “in the nost extraordi nary of

circunstances”. 1d. (citations omtted). See also United States

v. Locascio, 6 F.3d 924, 949 (2d Cr. 1993), cert. denied, 114

S.Ct. 1645 (1994); United States v. Costello, 255 F.2d 876, 879

(2d Cir. 1958).
In Rul e 33 proceedings, the burden falls squarely on the
defendant to denonstrate that a newtrial is warranted. See,

e.g., United States v. Sasso, 59 F.3d 341, 350 (2d G r. 1995);

United States v. Miore, 54 F.3d 92, 99-100 (2d G r. 1995);

Spencer, 4 F.3d at 119; United States v. Inran, 964 F.2d 1313,

1318 (2d Cir. 1992). Moreover, the decision of whether to permt
di scovery and conduct an evidentiary hearing remains within the

sound discretion of the trial court. United States v. Wiite, 972

F.2d 16, 22 (2d. Cr.), cert. denied, 506 U S. 1026 (1992);

United States v. Agunbi ade, No. 90-CR-610(S)-02 (JRB), 1995 W

351058 (E.D.N. Y. May 10, 1995), aff’d by, United States v.

Gsinowo, 100 F.3d 942 (2d Gr. 1996). |If the noving papers

t hensel ves di scl ose the inadequacies of the defendant's case and
the opportunity to present live witnesses would clearly be
unavailing, the court may rest its decision solely on the basis
of the affidavits and nenoranda submtted and need not resort to

an evidentiary hearing. See United States v. Helnsley, 985 F. 2d

1202, 1210 (2d Cr. 1993) (quoting United States v. Slutsky, 514
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F.2d 1222, 1226 (2d Cir. 1975)).

The only ground for a new trial expressly stated in Rule 33
is "newy discovered evidence". Fed. R Cim P. 33. To obtain
a new trial based on newly discovered evidence, a defendant nust
show t hat the evidence (1) was discovered after trial, (2) could
not have been di scovered before or during trial through the
exercise of due diligence, (3) is material, non-cunul ative and
not nerely inpeaching, and (4) if admtted, “would probably |ead

to an acquittal.” Locascio, 6 F.3d at 949 (quoting United States

v. Glbert, 668 F.2d 94, 96 (2d Cr. 1981), cert. denied, 456

US 946 (1982)). See also Spencer, 4 F.3d at 119 (citations

omtted); United States v. Cruz, 602 F. Supp. 825, 828-29

(S.D.N. Y. 1985).
Wil e not expressly stated in the rule, a defendant may al so
seek a new trial pursuant to Rule 33 based on a cl ai mof

i neffecti ve assi stance of counsel. See United States v. Miyet,

994 F. Supp. 550, 558-62 (S.D.N. Y. 1998). The inquiry into

whet her a crimnal defendant's |egal representation was so
deficient that it violated the Sixth Arendnent to the United
States Constitution is also well-settled. U S. Const. anmend VI.
A defendant nust (1) show that counsel’s performance fell bel ow
“an objective standard of reasonabl eness” under “prevailing

prof essional norns,” and (2) “affirmatively prove prejudice” by
denonstrating “that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceedi ng
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woul d have been different.” Strickland v. Washi ngton, 466 U. S.

668, 687-94 (1984).

Wth respect to the first inquiry, judicial scrutiny of
counsel s performance nust be “highly deferential”. [d. at 689.
A def endant nmust overcome strong presunptions regarding his

attorney’s performance. |d. at 690. 1In order to chall enge

strategic decisions made by counsel, a defendant faces a
di fficult burden:

[ S]trategi c choices made after thorough investigation
of law and facts relevant to plausible options are
virtual ly unchal | engeabl e; and strategi c choi ces nmade
after less than conplete investigation are reasonable
precisely to the extent that reasonabl e professional

j udgnents support the limtations on investigation.

ld. at 690-91
The court should consider the defendant's conmuni cati ons
wi th counsel

The reasonabl eness of counsel’s actions may be

determ ned or substantially influenced by the
defendant’s own statenents or actions. Counsel’s
actions are usually based, quite properly, on inforned
strategic choices made by the defendant and on
information supplied by the defendant. In particular,
what investigation decisions are reasonabl e depends
critically on such information. For exanple, when the
facts that support a certain potential |ine of defense
are generally known to counsel because of what the

def endant has said, the need for further investigation
may be considerably di mnished or elimnated

al together. And when a defendant has given counse
reason to believe that pursuing certain investigations
woul d be fruitless or even harnful, counsel’s failure
to pursue those investigations may not |ater be
chal | enged as unreasonabl e.

Id. at 691 (enphasis added).

11



Wth respect to the second inquiry, the prejudice inquiry,
“a court hearing an ineffectiveness clai mnust consider the
totality of the evidence” and determ ne whether, after finding
attorney error, the error “had a pervasive effect on the
inferences to be drawn fromthe evidence, altering the entire
evidentiary picture . . . [or] had an isolated, trivial effect.”
Id. at 695-96. Here, the court is concerned with whether “the
result of the particular proceeding is unreliable because of a
breakdown in the adversarial process that our systemcounts on to

produce just results.” 1d. at 696. See also Kinmmel man v.

Morrison, 477 U.S. 365, 374 (1986) ("“The essence of an

i neffective-assistance claimis that counsel’s unprofessional
errors so upset the adversarial bal ance between defense and
prosecution that the trial was rendered unfair and the verdict

rendered suspect.”); Lockhart v. Fretwell, 506 U S. 364, 369-70

(1993) (focus is not only on outcone of the trial, but also on
whet her proceedi ng was fundanental ly unfair or unreliable).

AYYAD S C Al N5

In its opinion affirmng the Defendants’ convictions, the
Second Circuit remanded N dal Ayyad s clains of ineffective
assi stance of counsel for ny consideration. Salaneh, 152 F. 3d at
161. Because Ayyad’'s clains were not the subject of a post-trial
Rul e 33 notion, and he advances no i ndependent clains of newy

di scovered evidence, his clains can be considered solely on the
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basis of the record.®

At trial, Ayyad was represented by Atiqg Ahned, Esq., a
menber of both the Maryland and Virginia bars admtted pro hac
vice to this court. On appeal, he was initially represented by
Jereny Schneider, Esq., but a conflict of interest arose when
Ayyad filed a grievance agai nst M. Schneider with the
disciplinary commttee of the Appellate D vision. Accordingly,
M. Schneider was relieved as Ayyad's counsel on February 22,

1999. Hearing Tr. at 6. He was replaced by Francisco Cel edoni o,

Esq.

5 It is clear that if Ayyad s clains were considered under Fed. R
Crim P. 33, he would be unable to prove that the interests of justice would
require the court to grant hima newtrial. See generally Appendix A, filed

herew th under seal.
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In support of his present claimfor relief, Ayyad raises

several clains of ineffective assistance of counsel.®

Trial Counsel’s Lack of Federal Crininal Practice Experience

Ayyad al |l eges that he received ineffective assistance of
counsel because Attorney Ahned | acked experience practicing
crimnal law in federal court, particularly in the Southern
District of New York. He offers no support for this proposition,
however, and provi ded no evidence to bolster this claim

In any event, there is no basis for the assertion that an
attorney’ s assistance is ineffective nerely because he has no
prior experience in a particular district or in a particular area
of law. The argunment woul d have one conclude that every “first”
trial is perpetrated by an inconpetent, a position this court is

unw I ling to accept. The test is whether Attorney Ahned provided

6 These clainms were all raised by M. Schneider -- before M.
Cel edoni o becane involved -- on behalf of Ayyad. Further analysis as to the
nmerit of these clainms, including M. Schneider’s counsel in this regard, can
be found in Appendix A, filed herewith under seal

By letter dated June 14, 1999, M. Cel edoni o sought |eave of the
court to submit a brief on behalf of Ayyad raising -- presunmably -- clains
ot her than those already subnitted by M. Schneider to the Second Circuit
Court of Appeals and remanded to this court for adjudication. Salaneh, 152
F.3d 161 (“we decline to exercise our discretion to hear Ayyad's [ineffective-
assi stance of counsel] claims on direct review'). M. Celedonio made his
request in the wake of ny denial of his application to seal Ayyad's Hearing
fromthe public. See Appendix A note 1, filed herewith under seal

New i nef fective assistance of counsel clainms cannot be raised at
this juncture, however. Any such clains would have to be consi dered under
Rule 33, and the time for filing such clains has |long since expired. See Fed.
R Crim P. 33 (“A motion for a new trial based on any other grounds [than
new y di scovered evi dence] may be nade only within 7 days after the verdict or
finding of guilty or within such further tine as the court may fix during the
7-day period.”).
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obj ectively reasonabl e counsel such that the verdict against

Ayyad can be viewed as reliable. See Strickland, 466 U. S. at

687-88, 694; Lockhart, 506 U.S. at 369-70. There is no basis
what soever that Attorney Ahned’'s | ack of experience with crim nal
cases in the Southern District of New York in any way affected
his ability to provide objectively reasonabl e counsel in this

case.

1. Trial Counsel’s Failure to Consult or Retain Various Expert
Wt nesses

Ayyad al so argues that Attorney Ahnmed provided ineffective
assi stance of counsel in failing to consult or retain experts to
anal yze nunerous scientific reports generated by the governnent’s
expert W tnesses.

On January 28, 1994, during the fourth nonth of trial,
Attorney Ahned did seek funds for the retainer of a DNA anal yst,
a linguistics expert, an explosives expert, a conputer expert and
a sociologist. The court allowed Ayyad $35,000 in Cri m nal
Justice Act (“CJA’) funds for such purposes. See 18 U S.C. 8§
3006A(e) (1) (1985 & Supp. 1999) (“Counsel for a person who is
financially unable to obtain investigative, expert, or other
servi ces necessary for adequate representation may request them
in an ex parte application.”). Attorney Ahned did not seek a
conti nuance or eventually call any such w tnesses, however.

Ayyad argues that these experts would have provided the
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follow ng testinony hel pful to his defense: (1) the DNA expert
woul d have chal | enged the FBI’'s concl usion that DNA mat chi ng
Ayyad’'s was found in the saliva on the envel ope sent to the New
York Tinmes and woul d have highlighted the fact that Ayyad’' s
saliva was not found on the stanp to the envel ope; (2) the

I inguistics expert would have testified that Ayyad did not wite
the letter sent to the New York Tinmes because its linguistic
style went well beyond Ayyad's literary acunen; (3) the

expl osi ves expert woul d have chal |l enged the governnment’s forensic
evi dence and bol stered Ayyad’'s theory that a bonb did not cause
the Wrld Trade Center explosion; (4) the conputer expert would
have testified about the unreliability of retrieving erased
material froma conputer disk and the fact that information can
be easily placed on a disk absent the owner’s know edge; and (5)
t he soci ol ogi st woul d have testified that in the Arab community,
immgrants frequently do favors for each other w thout asking
gquestions and that therefore, Ayyad' s nere “favors” for his co-
conspirators could not have been viewed as evidence of his intent
to commt the terrorist acts.

He further argues that a voice anal ysis expert would have
chal | enged the governnent’s voice identification testinony
confirmng that Ayyad' s voice was the sane as that tape recorded
on the call to the New York Daily News claimng responsibility
for the bonbing.

As detailed below, the argunents raised by Ayyad on this
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point are absolutely of no avail to him Argunent (1) above
suggests, in part, that although Ayyad was |likely to have seal ed
t he envel ope containing the letter claimng responsibility for

t he bonbi ng, he did not put a stanp on the envelope. There is an
obvi ous explanation with respect to the stanp, however; it was
sel f-adhesive. 1In light of the strength of the governnent’s
evidence and the facts at trial, Attorney Ahnmed's decision not to
seek the testinony of a DNA expert on this matter was entirely

within the range of reasonabl e conpetent assistance’ and not a

basis for a finding of prejudice. See also Appendix A filed

herewi t h under seal

Argunent (2) also lacks nerit. It suggests that Attorney
Ahmed’s failure to seek testinony froma linguistics expert about
Ajaj’s witing skills should cause this court to question its
confidence in Ayyad's verdict. The proposed testinony, however,
is both immaterial and specul ati ve and woul d not have been
admtted into evidence. As such, Argunent (2) provides no basis
for a finding of ineffective assistance of counsel. See also
Appendi x A, filed herewi th under seal.

Argunent (3) neets a simlar fate. As it turned out, the

7 Mor eover, as the governnent points out in its brief on appeal,
Attorney Ahned’ s cross-exam nation of the government’s DNA expert was actually
quite effective. Govt's Brief on Appeal at 354-55. He therefore m ght have
made a strategic decision that Ayyad’'s own DNA expert woul d not have provided
any additional hel pful testinony. | have been presented with no evidence to
support a finding that such a decision was anything | ess than reasonabl e.
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expl osi ves expert hired by the defense herein actually testified
in the second Wrld Trade Center bonmbing trial -- the trial of
Ranzi Yousef and Eyad Isnoil -- and concluded that the damage to
the Wrld Trade Center was caused by a bonb. Ranei Yousef, the
mast erm nd behi nd the bonbi ng, al so subsequently admtted in his
post-arrest statenment to the bonb’s manufacture by the
conspirators. There is sinply no basis for Ayyad's argunent that
he suffered ineffective assistance of counsel in failing to cal

an expl osives expert. See also, Appendix A filed herewi th under

seal .

Argunment (4) lacks nerit because in substantial part,
it suggests that Attorney Ahnmed shoul d have hired an expert to
testify that information can be placed on a conputer disk absent
t he owner’s know edge. Attorney Ahned, however, was free to
obtain the adm ssion of this information fromthe governnent’s
own expert. \Wether he would have been able to do so, the
failure to elicit this evidence before the jury does not cause ne
to question ny confidence in the verdict agai nst Ayyad.
Strickland, 466 U S. at 694.

Addi tionally, Ayyad's argunent that a conputer expert woul d
have provided testinony about the unreliability of retrieving
erased material froma conputer disk does not warrant a finding
of either attorney error or that the failure to hire this expert
was prejudicial to Ayyad. The jury was entitled to evaluate the
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credibility of the governnent’s conputer expert on this issue and
free to make this determination thenselves. See also Appendi x A,
filed herewith under seal

Argunent (5) suggests that this court would have permtted
testinmony froma sociologist that as a nenber of the Arab
community, Ayyad’'s incul patory activities were nere favors for
his friends. Wether | would have admtted this questionably
rel evant and specul ative testinony, the argunent underlying this
claim-- Ayyad’'s supposed i nnocent favors for his friends -- was
actually raised by Attorney Ahned in his sunmation. See
generally Trial Tr. at 8633-8725. As such, there is no basis to

find i neffective assi stance of counsel on this issue. See al so

Appendi x A, filed herewith under seal.

Lastly, Ayyad s suggestion that a voice anal ysis expert
shoul d have been called by Attorney Ahmed ignores the fact that
W t nesses who were know edgeabl e about Ayyad’'s voice identified
it as his on the call to the New York Daily News. See Fed. R
Evid. 701 (opinion testinony by lay wtnesses). Attorney Ahned
may have been aware of the fact that an expert w tness would only
have confirnmed the lay wi tnesses’ testinony. He may well have
known at the tinme that it was Ayyad' s voice on tel ephone. See
generally Appendix A filed herewith under seal.

In short, | find that Attorney Ahned's failure to seek the
testinony of any of these witnesses was a decision well within
“the wi de range of professionally conpetent assistance.”
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Strickland, 466 U.S. at 690. See also United States ex rel.

VWl ker v. Henderson, 492 F.2d 1311, 1314 (2d Cr.), cert. denied,

417 U. S. 972 (1974) (“[T]he decision to call or bypass particul ar
Wi tnesses is peculiarly a question of trial strategy, . . . which
courts wll practically never second-guess.”). Instead of
seeking the testinony of these witnesses, the record at trial
reflects that Attorney Ahned sought to cross-exam ne the damagi ng
government testinony and utilize information obtained through
cross-exam nation to make his sunmation on behal f of Ayyad.

“[Clounsel’s function . . . is to nake the adversari al

testing process work in the particular case.” Strickland, 466

U S at 690. Ayyad has nade no show ng that Attorney Ahned
failed to do so here. Attorney Ahned's failure to consult or
retain the expert witnesses certainly does not call into question
my confidence in the reliability of the verdict against Ayyad.

1d. at 694.

[11. Trial Counsel’s Alleged Ineffective Mtion Practice and
Preparati on for Defense Case

Ayyad al so argues that Attorney Ahned’'s pre-trial notions
were legally and factually deficient and left the court without a
cl ear understanding of the relief sought.

Attorney Ahnmed nmade notions on behalf of Ayyad for the
followng: (1) inspection of the grand jury mnutes; (2)

dism ssal of the indictnent; (3) disclosure and excl usion of
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evi dence of “other acts”; (4) general pre-trial discovery; (5)
change of venue; (6) disclosure of a list of jurors and potenti al
W tnesses; (7) disclosure of inducenents, threats, prom ses, or
paynments to governnment wi tnesses; (8) a bill of particulars; (9)
severance of Ayyad's trial; (10) suppression of identification;
(11) suppression of a statement made by Ayyad;® and (12)
suppression of itens seized from Ayyad's hone.® For various
reasons, these notions were all deni ed.

Ayyad has failed to show that Attorney Ahmed’ s notion
practice violated his Sixth Anmendnent right to effective
assi stance of counsel. While his notions may have been deni ed,
their denial alone provides insufficient evidence to find that
they were filed in error or otherw se outside the range of
conpet ent professional assistance. Overall, they reflected the

efforts of reasonable, diligent counsel. See, e.qg., United

States v. Nersesian, 824 F.2d 1294, 1321-22 (2d G r. 1987)

(rejecting claimthat counsel was ineffective because notion

practice not “adequate” or “zeal ously pursued” or that a notion

8 When agents canme into his home, Ayyad stated “1’'Il talk, it gets
conplicated”. Testinony at trial established that the agents elicited this
statenment only after advising Ayyad of his constitutional rights. Trial Tr.
at 6042-43.

o Attorney Ahned did not make a nmotion for suppression of the
conputer disk found in Ayyad's office that contained a draft of the letter
sent to the New York Times. Even if such a notion had been nade, because
Ayyad had no expectation of privacy in the property of his enployer, it would
have been denied. See, e.qg., Verri v. Nanna, 972 F. Supp. 773, 797 (S.D.N.Y.
1997).
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failed to raise a certain argunent).

In any event, to the extent any of the individual notions
|l eft Ayyad’s request for relief unclear or to the extent Attorney
Ahned failed to make any additional notions, Ayyad has not
denonstrated that any prejudice resulted. He has not shown that
“but for” Attorney Ahned’ s unprofessional errors in his notion
practice, “there is a reasonable probability that the result of

t he proceedi ng woul d have been different.” Strickland, 466 U.S.

at 688, 694. See also Nersesian, 824 F.2d at 1322 (“not every

possi ble notion need be filed . . . only those having a solid

foundation”); United States v. Kirsch, 54 F.3d 1062, 1071 (2d
Cr. 1995) (“the failure to nmake a nmeritl ess argunent does not
rise to the level of ineffective assistance”). |If anything,
Attorney Ahned' s diligent efforts to seek relief through the
numerous pre-trial notions |isted above reflected a zeal ous and

vi gorous chal l enge to the governnent’s proof agai nst Ayyad.

V. Trial Counsel’'s Alleged | neffective Trial Conduct

Ayyad al so attacks Attorney Ahned s performance at trial, a
trial in which Attorney Ahned faced overwhel m ng evi dence of

Ayyad's guilt.

A. The I n-Court ldentification

Ayyad argues that he received ineffective assistance of
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counsel because after a Ryder enployee testified that he rented a
van to Sal aneh and anot her person, Attorney Ahned asked the

enpl oyee, who had not previously identified Ayyad, if he would
recogni ze that other person if he saw him The enpl oyee then
identified Ayyad as the man who rented the van wi th Sal aneh.

Al though in hindsight, the identification in response to
Attorney Ahnmed’s question was damagi ng to Ayyad’'s defense, the
gquestion displayed an objectively reasonable trial strategy. Up
until trial, the Ryder enpl oyee was unable to identify the other
man that rented the van with Sal aneh. Through his questi on,
Attorney Ahned thus chose to take a tactical risk -- a risk that
the enpl oyee’s continued failure to identify Ayyad in front of
the jury would benefit Ayyad’'s defense. Because Attorney Ahned
had a legitimte basis for the inquiry, his cross-exam nation
must be found objectively reasonable. The fact that the w tness
responded unexpectedly does not give validity to Ayyad' s cl ai m of
i neffective assistance of counsel. See also Appendix A filed

herewi t h under seal

B. Cr oss- Exam nati on
Ayyad argues that his trial counsel’s cross-exam nation was
“sensel ess and peculiar” and “either bolstered the governnent’s

case or presented contradictory defense theories”. Ayyad App.
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Brief at 39.1°

First, Ayyad conplains that despite overwhel m ng forensic
evi dence that a bonb caused the danmage in the Wrld Trade Center
Attorney Ahnmed asked questions of witnesses intended to inply
that the explosion may have resulted frommaterial in a denta
office in the building, a transfornmer mal function, a gas tank
froma non-existent tenant or residual gas fromthe cars in the
parking garage. He further attenpted to elicit testinony that
the damage to the Wrld Trade Center may have been caused by a

fire that occurred in the building during its construction in

1970.

10 In making this argunent, Ayyad fails to recognize that the role of
his attorney was not to prove himinnocent, but to create a reasonabl e doubt
in the minds of jurors -- a goal that can be acconplished by advanci ng

i nconsi stent theories of defense. See, e.qg., Brown v. Rice, 693 F. Supp. 381
398 (WD.N. C. 1988) (“There is nothing particularly unusual or
unconstitutional about going to the jury on two different theories of defense,
particularly where a man's life is at stake.”), aff’'d in relevant part, 891
F.2d 490 (4th Cir. 1989), cert. denied, 495 U S. 953 (1990).
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Ayyad argues that had his counsel conducted an appropriate
pre-trial investigation, he would have realized the futility of
t hese |ines of exam nation.?!

Futile or not, Attorney Ahned seens to have nade a strategic
deci sion that he would concede |ittle evidence in Ayyad' s defense
-- even the governnent’s proof of the cause of the damage to the
Wrld Trade Center. Wiile Ayyad's challenge inplies that he
t hi nks he woul d have received nore effective counsel had Attorney
Ahmed conceded t he governnment’s proof of cause, Attorney Ahned’ s
attenpt to raise doubt as to this issue cannot be viewed as
“outside the wi de range of professionally conpetent assistance”

or an error resulting in prejudice. Strickland, 466 U. S. at 690,

694.

Ayyad al so argues that Attorney Ahmed’ s cross-exam nation
confirmed, rather than undercut, testinony that the governnent
elicited on direct exam nation. None of Ayyad's argunents,
however, support a finding of ineffective assistance of counsel.
“Deci sions whether to engage in cross-examnation, and if so to
what extent and in what manner, are . . . strategic in nature.”
Nersesian, 824 F.2d at 1321. In a trial in which there was
overwhel m ng evidence of Ayyad' s guilt, Attorney Ahmed’ s chosen

lines of cross-exam nation were bound to occasionally fail to

1 It is of note that Ayyad argued above that trial counsel should
have hired a forensic explosives expert to prove that no bonmb was involved in
the destruction to the World Trade Center. See supra Part Il. Here, he

argues the futility of such a strategy.
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elicit the testinony expected. This does not nean that such
failures were errors outside the range of reasonabl e and
conpetent assistance or that they affected the reliability of the

verdi ct agai nst Ayyad.

C. Sunmmat i on

Ayyad al so chal | enges Attorney Ahned’ s summation as a basis
for his claimof ineffective assistance of counsel. He asserts
that Attorney Ahnmed committed error when he rem nded the jury
about the fact that it was him and not the governnent, that
elicited the in-court identification. Trial Tr. at 8637-38,
8715-16. He alleges that it was illogical for Attorney Ahned to
accuse the governnent of failing to ask certain questions or cal
certain witnesses when he could have done so hinself. 1d. at
8691, 8696-97.

He further argues that Attorney Ahnmed comm tted prejudicial
error in his summtion when he di scussed theories or testinony
that had no basis in the evidence. For exanple, Attorney Ahned
argued that Ayyad was “franed” by the governnent in an effort to
cover up their failure to prosecute Abdul Rahman Yasin, a
fugitive co-conspirator. |d. at 8634-35. He argued that Ayyad
purchased chem cals for export to the Mddle East as a legitinate
busi ness matter and that Ayyad and Sal aneh, old famly friends,

opened a joint back account innocently for a new business. 1d.
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at 8652-53, 8668, 8681. He also argued that Ayyad was out of the
country getting married and on his honeynoon during nuch of the
conspiracy and stated that Ayyad could not have nmade certain
incrimnating phone calls because “witness after witness cane in
and said Ayyad was abroad”.'? ]d. at 8673, 8682-83.

In evaluating an ineffective assistance of counsel claim
based on an attorney’s summation, a court is required to assess

the effecti veness of the summtion as a whole. See United States

v. Hon 17 F.3d 21, 27 (2d Cr. 1994). The all eged inconpetent
errors detail ed above did not constitute Attorney Ahned' s entire
closing argunent. That argunent |asted over four hours.

In his summati on, Attorney Ahned pointed out the absence of
any forensic evidence tying Ayyad to the | ocations associ ated
wi th the manufacture of the bonb. Trial Tr. at 8666, 8672, 8684.
He argued that Ayyad did not understand the purpose for his
purchase of the chem cals and had neither the know edge nor the
intent required to be found guilty. [d. at 8661-69, 8691-93,
8724-25. He noted that every tine that Ayyad nade tel ephone
calls for chemcals, he never attenpted to hide his identity.
ld. at 8666, 8691.

Attorney Ahned al so noted shortcom ngs in the evidence that

Ayyad cl aimed responsibility for the bonmbing. Nanely, he argued

to the jury that there was no evidence that the call to the New

12 There was no such parade of w tnesses.
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York Daily News was placed from Ayyad’'s hone. [d. at 8711

Al so, he noted that the governnent produced |ay wtnesses to
identify Ayyad' s voice on the tel ephone call as opposed to a

voi ce identification expert. As Attorney Ahnmed argued, the |ay
w t nesses did not include Ayyad s secretary, the person with whom
he spoke the nost at work. 1d. at 8696-97. Attorney Ahned al so
poi nted out di screpancies between the actual letter sent to the
New York Times and the draft of the letter found on the conputer
di sk seized fromAyyad's office. He noted the governnment’s
failure to test the disk seized in Ayyad's office for
fingerprints. [d. at 8698-8705, 8717-19.

As such, | find that while Attorney Ahnmed’'s summation m ght
have failed to persuade the jury to acquit Ayyad, it was not on
the whole ineffective. Attorney Ahned’ s sunmation was, after
all, part of the overall argunment which kept the jury in this

case deliberating for six days, even in the face of overwhel m ng

proof of guilt.

ABOUHALI MA' S MOTI ON *3

Al legations of Newly Di scovered Evidence of False Trial
Testi nony by Special Agent David WIlians

13 At the outset, | nust note that Abouhalima, |ike Ayyad, is unable
to prove that "the interests of justice" require that he be granted a new
trial. See Appendix B, filed herewith under seal. This fact al one mandates

t hat Abouhalima's notion be denied in its entirety because all his clains were
brought pursuant to Fed. R Crim P. 33. Nevertheless, for the sake of

conpl eteness, | provide the discussion that foll ows which details the nyriad
other flaws in Abouhalim's clainmns.
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Al'l four Defendants have joined in Abouhalima's claimthat a
new trial is warranted because of the allegedly "invalid and
m sl eadi ng" trial testinony of FBI Supervisory Special Agent
David WIlians.

WIllianms, an exam ner in the FBlI Laboratory, headed the
scientific investigation into the Wrld Trade Center bonbi ng and
testified as an expl osives expert for the governnent at trial.
Wllians testified as a "sunmmary witness" -- that is, as an
expl osi ves expert who based his testinony in part on the trial
record that preceded his testinony.! During his testinony,
which | asted nearly three days, WIlianms di scussed a host of
i ssues concerning the FBI Laboratory's investigation into the
bombi ng.

Following the trial, aspects of WIllians' testinony cane
under criticismwhen the Ofice of the Inspector General for the
Departnent of Justice ("I G') issued a report review ng practices

in the FBI Laboratory. See The FBI Laboratory: An Investigation

into Laboratory Practices and Al eged M sconduct in Expl osi ves-

Rel ated and Ot her Cases, United States Departnent of Justice,

Ofice of the Inspector General, 93-146 (April 1997) ("IG

14 The government explicitly stated on the record at trial that
WIllianms would "base his testinmony on a | ot of other testinony" and requested
perm ssion to show Wllianms the trial transcripts. Trial Tr. at 3986. There
was no objection to this request, and thus, it was granted. 1d. |In addition,
Wllians referred to his review of the trial transcript during his direct
testinony, and defense counsel referred to Wllianms' review of the transcript
during their cross-exam nation. 1d. at 7915-18, 8009-63, 8151-56. See also
Hearing Tr. at 231.
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Report"). The |1 G Report was instigated by allegations of
inproprieties at the FBI Laboratory | odged by Dr. Frederic

Whi tehurst. Like WIlians, Witehurst was a Supervisory Speci al
Agent and exam ner at the FBI Laboratory who assisted in the
FBI's investigation into several high-profile cases, including

the Wrld Trade Center bonmbing. Fromthe tinme he joined the FB

Laboratory in 1986, Witehurst |odged hundreds of conplaints
concerning its operation.

Wth regard to the Wrld Trade Center case, the IG
i nvestigated nunerous all egations of wongdoing cl ai ned by
Wi tehurst. The 1 G concluded that the vast majority of the
all egations were "nmeritless" or "that any error was
insignificant". |1G Report at 83. As to three areas of WIIians'
testi nony, however, the |G concluded that WIIlians gave
"I naccurate and inconplete" testinony or provided "invalid
opi nions that appeared tailored to the nost incrimnating
result.” [|d. The three areas of testinony supported the
governnment's theory that urea nitrate served as the main charge

of the bonb constructed by the conspirators and detonated under

15 Sone of Whitehurst's conplaints were disclosed to defense counsel
during trial. Witehurst was al so produced by the governnent and was subject
to a full day deposition by counsel for all the defendants, who then chose not
to call himat trial.
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the World Trade Center. 16

Abouhalima clainms that the revelation of the flaws in
WIllians' testinony constitutes newy discovered evidence that
mandates a new trial. In support of this claim Abouhalinm
called Wiitehurst to testify at the Hearing and offered the I1G
Report into evidence. Whitehurst testified about his criticisns
of WIllianms' testinony that were subsequently adopted by the IG
Wi t ehurst also testified concerning his allegations that were
found to be without nerit by the 1G including many all egati ons
having nothing to do with WIllians' testinony.

In order to assess Abouhalima's clains, a brief overview of
Wi tehurst's testinmony, as well the findings of the |G Report, is
necessary. !’

A Overview of Dr. Frederic Wiitehurst's Hearing Testinony
and the Inspector General’s Report

1. Wi t ehurst's Background and Initial |nvol venent
in the World Trade Center |nvestigation

16 None of the inaccuracies cited by the |G chall enged the concl usion
that a bonb caused the expl osion under the Wrld Trade Center

17 A compl ete picture of Witehurst's allegations and the |G Report's
findings is contained in the |G Report. See |G Report at 83-145. For
purposes of this Opinion only, | will accept the IG s findings regarding

WIllians' testinmony and the World Trade Center bombing investigation. It nust
be noted, however, that valid criticisms regarding the findings in the IG
Report -- including the finding of flaws in WIllians' testinmony -- have been
rai sed. See Response/Reply Appendix to |G Report 8§ 1, 7.

In addition, while virtually all of the allegations of m sconduct
elicited fromWhitehurst at the Hearing are summari zed herein, the sole | ega
cl ai mthat Abouhal i ma has advanced concerni ng such m sconduct is newy
di scovered evi dence of false testinmony by WIllians. Thus, the substantive
| egal analysis in this section of the Opinion addresses only this claim
However, other neritless argunments that Abouhalinma's appellate attorney,

Law ence Mark Stern, sought to raise at the Hearing concerning the allegations
| odged by Whitehurst are also specifically addressed in this section
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Wi tehurst's area of expertise was "expl osive residue
analysis.”" Hearing Tr. at 163-64. Whitehurst described this
field at the Hearing:

| did residue analysis. Wen a bonb goes off, it

| eaves chemicals that are or can be construed to be a

L;?gerprint of what the explosive was before it went
Id. at 164.

Wi tehurst's involvenent in the Wrld Trade Center bonbing
i nvestigation began on the day of the bonbing. Hours after the
attack, the FBI sent Wiitehurst to New York to evaluate the
"expl osive residue problent at the crine scene. |d. at 165.
Before he left for New York that night, Whitehurst was infornmed
that David WIllians was in charge of the FBI's forensic
investigation into the bonbing. 1d. at 168.

In the days follow ng the bonbing, Witehurst worked at the
crime scene in New York Gty and at a | aboratory nearby "trying
to understand through the resi due exam nati on what type of
expl osi ve chem cal energetic material was actually involved in
the bonb." |1d. at 173-74.

On approximately the tenth day after the bonbing, the
| aboratory that Witehurst was using was forced to shut down
after Whitehurst accidentally contamnated the lab with

nitroglycerine. 1d. at 174-75. Witehurst returned to the FB

Laboratory and continued analyzing debris materials. |1d. at 190.
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2. Wi t ehurst' s Concerns Regarding the
Urea Nitrate Theory

According to Wiitehurst, after a substantial anount of urea
nitrate was found at the conspirators' "bonb factory”, many in
the FBI theorized that the Wrld Trade Center expl osion was
caused by a bonb with a main charge of urea nitrate ("Urea
Nitrate Theory"). 1d. at 181-85, 190. Thus, it was left to the
FBI Laboratory to determ ne whether scientific evidence supported
this theory.

The normal way that a crinme | aboratory determ nes the main
charge of an expl oded bonb is by residue analysis, that is, by
findi ng unconsuned particles or distinctive by-products of the
expl osi ve anong the residue. |1G Report at 96. As Witehurst
stated at the hearing:

if we could place [urea nitrate] at the World Trade

Center, it would essentially . . . be the nail that

| ocked the top of the coffin on, if youwll. [If we

found urea nitrate residue in the Wrld Trade Center

and we found it at a manufacturing facility, we all

realized the inplications of that
ld. at 180, 183-85.

Wi t ehur st bel i eved, however, that it was inpossible to
conclude fromresidue analysis that urea nitrate was the main
charge of the Wirld Trade Center bonb. |d. at 177-78. The
probl em was that the FBlI Laboratory had no experience with urea

nitrate. 1d. at 178. Thus, it had no technique for confirmng

the presence of urea nitrate in trace anmounts on debris fromthe
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bombing. [d. at 180, 216, 229.

The FBI Laboratory did, however, have the capability to
detect the presence of trace anmpbunt of urea and nitric acid --
the substances into which urea nitrate qui ckly deconposes when
exposed to noisture or humd air. |d. at 180-81.

If urea nitrate were used in the bonbing, it would |ikely
have deconposed into urea and nitric acid shortly after the
bl ast, |eaving traces of the two substances on the debris. Thus,
if urea and nitric acid were found on the debris, it could
constitute "distinctive by-products” of a urea nitrate main
char ge.

In fact, both urea and nitric acid were found on debris.
Id. at 181. \Witehurst believed, however, that because of
contam nation, urea and nitric acid would likely have been
present at the crine scene even if the explosive used were not

urea nitrate. 1d. at 180-81.' Thus, Wi tehurst concluded that

18 VWit ehurst claimed that there were a host of alternate reasons
that could explain the presence of urea and nitric acid (nitrate) at the crine
scene:

For instance, nitrate is an issue because we are in an acid rain
belt here and that [the crinme scene] was a garage. Nitrate ions
are not uncommon under those circunstances.

In fact, we had gone to another building in the area and found a
ot of nitrate -- we found a | ot of amoniumalso. Urea is

somet hing that cones -- it's produced by your body. It's in
urine. At the time it was being used on the streets of New York
to nelt ice, or so | was advised. It's a biologically friendly
material, | guess is what they call it. And | was told two four-
foot dianmeter sewage mai ns had broken, had burst, and sprayed
sewage into the scene. Therefore, finding urea and finding
nitrate ions would not be necessarily only consistent with . . . a
urea nitrate based bonb.

Id. at 178-79.
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it was inpossible to determ ne unequi vocally through residue
anal ysis that the main charge was urea nitrate. |1d. at 178.

3. Wi tehurst's Disagreenents with
Hi s Superiors

According to Wiitehurst, his refusal to adopt the Urea
Nitrate Theory, as well as his concerns about other aspects of
the investigation, resulted in several disagreenments with his
superiors at the FBI Laboratory prior to the first Wrld Trade
Center trial. Recounted belowis a brief overview of
Wi tehurst's di sagreenments, and | note that all Witehurst's
conplaints were resolved to his satisfaction prior to trial. See
| G Report at 83.

a. The April Report

On April 12, 1993, the FBI Laboratory issued an official
report concerning the evidence collected in the Wrld Trade
Center investigation ("April Report"). [Id. at 194-95; |G Report
at 140-41. The April Report included findings from expl osive
resi due anal ysis conducted on debris fromthe crine scene. 1G
Report at 140. The anal yses were conducted at the FB
Laboratory, but not by Witehurst. 1d.

The April Report included at | east one finding that the
presence of urea nitrate had been detected on a piece of debris
recovered fromthe crine scene. 1d. Witehurst disagreed

strongly with this conclusion because it was based on:
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reports that were witten by people who were not [as]
qualified in nmy opinion as the position | was into
render them The data wasn't sufficient to render the
opi ni ons.

Id. at 194. Specifically, Whitehurst argued that the anal yses

were only showi ng the presence of urea and nitric acid -- not
urea nitrate. |1G Report at 140. Witehurst's concerns were
overruled, and the April Report was issued. 1d.

After an incident where \Witehurst and anot her exam ner
denonstrated the flawin the April Report's findings, Witehurst
was given perm ssion to review the Report and prepare new
"dictations" where his findings differed fromthose contained in
the Report.® 1d.; Hearing Tr. at 196

b. The Attenpt to Alter Wiitehurst's Dictation

Wi t ehurst prepared at |east two new dictations with regard

to two particular debris sanples. |G Report at 134. The

dictations indicated that only urea and nitric acid -- not urea
nitrate -- had been detected on the sanples. |d. The dictations
19 The "incident" involved a "blind test" that Whitehurst and anot her

exam ner in the FBlI Laboratory, Steven Burneister, carried out on Roger Martz,
one of the chem sts who conducted the anal yses to which \Whitehurst objected.
The "incident" was described in the | G Report:

Wi t ehur st and Burneister then prepared a "blind test" for Martz
by submitting to himspeci nens they clainmed were fromthe Trade
Center evidence. |In reality, Whitehurst and Burnmei ster prepared
one sanple from Witehurst's urine and another by m xi ng amopni um
nitrate fertilizer and urea. According to Burneister, "the
results were close enough that you wouldn't be able to tell the

di fference fromrunning a sanple of urea nitrate." (Martz insists
he never rendered an opinion that these sanples were urea nitrate,
but said only that his instrument detected urea and nitric acid.)

| G Report at 140.
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al so stated that alternate reasons existed that could account for
the presence of urea and nitric acid on the sanples, and thus, no
concl usion regarding the presence of urea nitrate could be
reached. |d.

After submtting the dictations, Witehurst was called into
speak with his Unit Chief at the FBlI Laboratory:

Roughly | renmenber that the [dictations] said sonething

to the effect that the expl osive could have been urea

nitrate explosive. However, there were other materials

that we found such as . . . the urea on the road, or

the urea fromthe sewage, nitrate ions from you know,

what ever. And we could not discount those as where the

material came from And ny boss called ne in. He

showed ne a piece of paper that | had witten and

hi ghl i ghted on that piece of paper were the alternative

expl anations for the data and he said, they want you to
take that out.

Hearing Tr. at 190-91 (enphasis added). Apparently the "they"
who wanted the alternate reasons deleted fromthe dictations was
David Wllianms. 1d. at 191; IG Report at 135.

A neeting was held anong several supervisors at the FB
Laboratory to discuss Witehurst's dictations, and it was agreed
that the dictations would be |eft substantially unchanged.
Hearing Tr. at 252-53; 1G Report at 135. WIlians agreed to this
decision. Hearing Tr. at 202-05, 341; |G Report at 135.

C. The July Report

Wi tehurst's dictations were then incorporated into a

revised official report issued by the FBI Laboratory on July 1,

1993 ("July Report"). Hearing Tr. at 202-05, 341; |G Report at
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141.

The revised report renedi ed Wi tehurst's objections to the
April Report and, according to Witehurst, provided an accurate
assessnment of the scientific evidence in the Wrld Trade Center

bonmbi ng. Hearing at 203-04. Moreover, the 1G found that this

controversy was "correctly resolved", and that there was "no
m sconduct".?° See | G Report at 140-43.
4. The Hal di mann Epi sode

On Decenber 15, 1993, while the first Wrld Trade Center
trial was ongoing, Witehurst attended a Christmas party at FB
Headquarters. Hearing Tr. at 217. At the party, Witehurst
engaged in a conversation with Supervisory Special Agent Don
Hal di mann fromthe FBI's New York office. 1d.

In his testinony at the Hearing, Whitehurst clained that:

M . Hal di mann was concerned about the conplexity of ny

reports and the format that they were in and that they

coul d cause damage to the prosecutors' case and the

Wrld Trade Center case. And he advised ne at the tine

that the prosecutors had . . . asked himif there was
any way to get around ny testinony .

20 At the Hearing, M. Stern also sought to elicit testinmony from
VWi t ehur st concerning an incident where Wl lianms argued with Witehurst over
his findings concerning the presence of nitroglycerine on a particul ar
specinmen. |G Report at 143. The I1G found no inpropriety with regard to this
incident. 1d. M. Stern also sought to elicit testinony concerning an
i nci dent where WIllians changed the format of report prepared by Witehurst,
only to reverse the change when Whitehurst objected. 1d. The I1Gfound this
incident to be "innocuous". 1d.
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Id. at 219-20. Shortly after his conversation wth Hal di mann, on
Decenber 19, 1993, \Witehurst sent a nenorandumto the 1G

summari zing the conversation. Hearing Tr. at 220; |G Report at
144. Wi tehurst also stated in the nenorandum that he believed
the conversations indicated possible suppression of evidence and
unet hi cal behavi or by prosecutors at the United States Attorney's
Ofice.? Hearing Tr. at 220; |1G Report at 144.

Wi tehurst's clains regarding his conversation with
Hal di mann were investigated by the IG and the 1G found that
Wi t ehurst "grossly overstated the matter”, and that there was no
evi dence of suppression of evidence or other unethical behavior

by prosecutors.?? |G Report at 145.

2 Thi s menmorandum was the first of two hundred thirty-seven letters
t hat Whitehurst sent to the 1 G concerning his clains of nmisconduct at the FB
Laboratory. Hearing Tr. at 225.

22 Apparently, the conversation with Haldimnn ultimately | ed
VWitehurst to wite a letter to the General Counsel of the FBI questioning the
objectivity of one of the prosecutors, Assistant United States Attorney Henry
DePi ppo. Hearing Tr. at 235. \Whitehurst believed that DePippo "could have

been the fell ow where M. Hal di mann got his statenents fronm. 1d. at 241.
VWi t ehur st al so was concerned because DePi ppo asked hi m why he added the
alternate explanations to his dictations. |d. at 256.

At the hearing, M. Stern attenpted to use the issues raised in
VWhitehurst's letter to the FBI General Counsel to argue that DePi ppo sonehow
pressured Wiitehurst to alter his findings. See Id. at 249-66. As Witehurst
testified, however, nothing could be further fromthe truth. Whitehurst

stated at the Hearing that: "I don't think M. DePippo was pressuring me to
lie". [Id. at 256. \Whitehurst also testified that DePi ppo never asked himto
renove any alternate explanations fromhis reports. 1d. at 262. This

testinmony is consistent with Whitehurst's trial testinobny as a defense witness
in United States v. Omar Ahnmad Ali Abdel Rahman, S5 93 Cr. 181 (MBM
(hereafter "Abdel Rahman"), that he "felt no pressure fromthe |lawers on the
prosecution team" See |G Report at 144.

In sum there is absolutely no evidence that the prosecutors in
this case pressured Witehurst or engaged in any other unethical conduct.
Moreover, as Wiitehurst's testinony and the |G Report denonstrate, the
evi dence is precisely the opposite.
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5. Criticisms of WIlians' Testinony

On January 8, 1996, nearly two years after the concl usion of
the first Wrld Trade Center trial, Witehurst sent an eighty
page letter to the 1Gcritiquing Wllians' testinony at trial.
Hearing Tr. at 269. The letter marked the first occasion that
Wi t ehurst notified anyone in the Departnent of Justice or the
FBI about his concerns regarding Wllianms' testinony. |d.

In connection with the preparation of the |G Report, the IG
i nvestigated Wiitehurst's criticisnms. 1In the end, the |1G found
that the vast mpjority of the allegations were "neritless" or
resulted in errors that were "insignificant". |G Report at 83.
The G did find, however, that Whitehurst's allegations with
regard to three areas of Wllians' testinony were |legitimate.
Thus, as detailed below, the 1Gcriticized WIllians for providing
what it found to be "inaccurate and i nconplete testinony", as
well as "testinony tailored to the nbost incrimnating result."?

| d.

z | note that, aside fromthe three areas criticized by the |G
Abouhal i ma has not taken issue with any other areas of WIllians' testinony.
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a. Criticisms of WIlians' Testinony
Contained in the Inspector CGeneral's
Report

The first area of Wllianms' testinmony criticized by the IG
concerned the FBI's efforts after the bonbing to manufacture urea
nitrate and construct a urea nitrate based bonb. See |G Report
at 84-95. The I1G found that Wllians falsely represented that
the FBI manufactured urea nitrate based on fornmulas found in the
manual s contained in the terrorist kit seized fromAj aj when he
was arrested at Kennedy Airport. The 1G also found that WIIlians
overstated his involvenent in the manufacturing process.

The second area of WIllians' testinony criticized by the IG
concerned the reasoning used by Wllians to conclude that urea
nitrate served as the main charge of the Wrld Trade Center bonb.
See | G Report at 95-134. Specifically, Wllianms testified that
t he Defendants had the capacity to nmanufacture approxi mately 1200
pounds of the explosive urea nitrate, and that the main expl osive
used in the Wrld Trade Center bonb consisted of approximtely
1200 pounds of urea nitrate. The 1G found that WIIlians’

testinmony concerning the size of the bonb that the Defendants’
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coul d have constructed and the size of the Wrld Trade Center

bomb was "outside his area of expertise" and "deeply flawed". ?
Finally, the IGecriticized WIlians' testinobny on cross-

exam nation concerning his failed attenpt to prevent certain

| anguage in Wiitehurst's dictations -- the |anguage stating

possi bl e alternate reasons for the presence of urea and nitric

acid on debris sanples -- frombeing included in the July Report.

See |G Report at 134-37. See also infra Part (A (3)(b). The IG

concluded that WIllians' answers were "at a mnimum m sl eadi ng"

when he denied that he was "di ssatisfied" with the inclusion of

alternate reasons in the dictations. |1G Report at 137.
B. Abouhal ima' s Legal d ains
1. I nterests of Justice

Abouhal i ma argues that a newtrial is warranted as a result
of the newy discovered evidence contained in Witehurst's
all egations and the 1G Report. Al the new evidence offered by
Abouhal i ma concerns the scientific evidence supporting the

governnment's theory that the main charge of the Wrld Trade

24 The | G Report stated:

Normal Iy, the way a crine |aboratory determ nes the nmain charge of
an expl oded bormb is by finding unconsuned particles or distinctive
byproducts of the explosive anong the residue. The search for
such particles is made by a forensic chemist . . . [I]n the Wrld
Trade Center case . . . [the] chem sts did not find any residue
identifying the explosive. WIIlians' purported identification of
the explosive filled that void.

| G Report at 96. The |G Report noted, however, that the "void" did not refer

to the strength of the government's case, but rather "the absence of chenica
evi dence identifying the main charge." |G Report at 96 n.45.
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Center bonb was urea nitrate.

Federal Rule of Crimnal Procedure 33 provides that | may
grant a notion for a newtrial "if the interests of justice so
require." Fed. R Cim P. 33. Here the interests of justice do
not require a new trial because there can be no dispute that the
mai n charge of the Wrld Trade Center bonb was, in fact, urea
nitrate. The masterm nd of the plot, Ranzi Yousef, clearly
stated that the main charge was urea nitrate in his post-arrest
statenent.?®® Yousef Stnt. at 11.

VWhat ever flaws there may be in the scientific evidence
supporting the Urea Nitrate Theory, the theory's conclusion --
that the bonb's main charge was urea nitrate -- has not been and
cannot be challenged. Thus, insofar as the jury may have relied
on flawed scientific evidence to accept the Urea Nitrate Theory,
Abouhal i ma cannot credibly claimany injustice because the Theory

itself is true -- the main charge was urea nitrate.

Moreover, as detailed below, even if | were to put Yousef's

post -arrest statenent aside, Abouhalinma's clains would still

fail.
2. Al'l eged New y Di scovered Evidence of Perjured
Test i nony
Abouhal i ma argues that a new trial is mandated because newy
% I note that copies of Yousef's post-arrest statement were provided
to all counsel prior to the Hearing. 1In fact, one of Abouhalima's clains is
based al nbst entirely on Yousef's statenent. See infra Part II1(A).
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di scovered evidence indicates that the governnent knew, or should
have known, that WIIlians' provided "fal se and m sl eadi ng"
testi nony.

To prevail on a claimbased on newy discovered evi dence of
fal se testinony by a governnment w tness, a defendant nust first

denonstrate that the witness, in fact, commtted perjury. United

States v. Torres, 128 F.3d 38, 49 (2d Cr. 1997), cert. denied,

118 S.Ct. 1399 (1998). Once that requirenent has been net, the
grant of a new trial depends on the "materiality of the perjury
to the jury's verdict and the extent to which the prosecution was

aware of the perjury.” United States v. Wng, 78 F.3d 73, 81 (2d

Cir. 1996) (internal quotation marks and citation omtted).

| f the prosecution was unaware of the perjury at the tinme of
trial, the defendant nmust "show that the jury probably would have
acquitted in the absence of the false testinony” to prevail on
his notion for a newtrial. Torres, 128 F.3d at 49. On the
ot her hand, if the prosecution knew or should have known of the
perjury, a newtrial is warranted "if there is any reasonabl e
l'i kel i hood that the fal se testinony could have affected the

judgment of the jury."?® |d. (internal quotation marks and

26 In his papers, Abouhalima states that an entirely different
standard applies. Abouhalina states that:

The standard for reversal of a conviction for the introduction of
false testinony is the reasonable likelihood that there would have
been an effect on the verdict without it; the standard for
reversal for the introduction of false testinony with
prosecutorial know edge is the possibility that there would have
an affect [sic] on the verdict without it.
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citation omtted).

Even if the prosecution knew of the perjury, if "independent
evi dence supports a defendant's conviction, the subsequent
di scovery that a witness’s testinony at trial was perjured wll
not warrant a newtrial." Wng, 78 F.3d at 82 (citing United

States v. Reyes, 49 F.3d 63, 68 (2d Cr. 1995)).

a. Evi dence that WIllianms Perjured H nself and
the Prosecution's Al eged Know edge Ther eof

As a threshold matter, Abouhalima has failed to denonstrate
that WIllianms' problematic testinony rises to the |evel of
perjury.? Simlarly, Abouhalim has not cone forward with any
credi bl e evidence to support his claimthat prosecutors knew or
shoul d have known of the alleged perjury.? Realizing, however,

t hat Abouhalima clainmed in his papers and at the Hearing that he

Def endant Abouhal i ma's Menmorandum in Conpliance with the Court's Orders, dated
February 8, 1999, at 16. Not only is this a misstatement of the standard for
a new trial based on perjured testinmony, it is also a m sstatenent of the
principles stated in the case upon whi ch Abouhalinma purports to rely. See
Sanders v. Sullivan, 863 F.2d 218, 225-26 (2d Cir. 1988).

2 To satisfy this elenent, Abouhalim nmust nmeet the | egal standard
for perjury -- that is, he nust denonstrate that WIlianms "know ngly and
willingly" gave "materially false" testinony. 18 U S.C. § 1001(a)(2). The
evi dence adduced at the Hearing certainly does not satisfy this standard. As
the 1 G Report states:

we view WIlianms' testinmony based on standards applicable to
conpetent forensic scientists. The inpact of WIllians' errors
under a legal analysis is a matter beyond the scope of this
Report.

| G Report at 131, n.76. The fact that WIlians' conclusions concerning the
mai n charge of the World Trade Center bonmb may not have been acceptable to
"conpetent forensic scientists", certainly does not render them perjurious.

28 Moreover, Dr. Whitehurst testified at the hearing that "nobody in
the U S. Attorney's office" knew of the problens with WIIlians' testinony.
Hearing Tr. at 343-44.
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coul d produce witnesses to substantiate his clainms of perjury and
t he prosecutors' know edge thereof, | wll assunme that Abouhalinma
coul d have done so, and thus, wll not rest ny decision on those
flaws in his claim

b. | ndependent Evi dence of the
Def endants' Cuilt

Abouhalima's claimcontains a fatal flaw that no w tness or
ot her evidence could possibly renedy -- the fact that the jury
was presented with anpl e evidence i ndependent of WIIians'
testinmony to conclude that the main charge of the Wrld Trade
Center bonb was urea nitrate.

The evi dence included the fact that urea nitrate was found
both at the bonb factory and the storage unit, along with
chem cals and materials necessary for building such a bonb. The
evi dence al so denonstrated that the Defendants purchased these
mat eri als and accepted their delivery. Traces of the chem cals
were found on Abouhalim's clothing. Moreover, the manuals in
the terrorist kit seized fromAjaj contained directions for the
construction of a urea nitrate bonb. ?°

Moreover, the jury was presented with overwhel m ng evi dence
of the Defendants guilt entirely independent of the evidence

concerning the chem cal conposition of the bonb's main charge.

2 While WIlianms' testinobny that the FBI used these instructions to
create a urea nitrate bonb has been called into question, his testinony does
not change the fact that the manuals taken from Ajaj contained what purported
to be instructions for the construction of a urea nitrate bonmb. It is
therefore irrelevant that the instructions nmght not have been "workable", as
VWi t ehur st queri ed.
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See supra at 4-8.
Accordingly, Defendant's notion for a newtrial as a result

of WIllians' testinony nust be denied. *

1. Abouhalima's |Ineffective Assistance of Counsel d ains

In his Rule 33 notion, Abouhalima clainms that his trial
counsel -- Hassan |Ibn Abdellah, Esq. -- rendered constitutionally
deficient |egal representation. Specifically, Abouhalina argues
that his trial counsel was ineffective for failing to: (i) nove
to dismss the indictnment as a result of alleged United States
i nvol venent in Abouhalima's alleged torture in Egypt; (ii) nove
for suppression of evidence taken froma search of Abouhalim's
home; and (iii) raise the issue of alleged violations of the
Vi enna Conventi on. 3!

As the discussion bel ow makes cl ear, Abouhalim has failed

to denonstrate that his trial counsel's failure to file these

s0 After the Hearing, Abouhalim submitted a "Menorandum of Facts",
in which he asserts an entirely new claimthat "the defense was not notified
in advance of the specifics of Wllianms' testinony which were found after
trial to be invalid and m sl eading." Menorandum of Facts at 1

| amat a total loss as to the |legal relevance of this claim
Abouhal i ma was provided with all the materials upon which WIIianms purported
torely prior to trial. He thus had the opportunity to retain his own expert
to review the materials, observe WIllians' testinony, and testify as to
whet her the materials supported WIllians' testinony. Thus, there is
absolutely no merit to his claimthat his rights were sonehow vi ol at ed.

s Abouhal ima al so originally argued that his trial counsel was
ineffective for failing to nove for suppression of his statenents to American
| aw enforcement officials aboard the airplane that transported himto New
York. He argued that the statenments were the product of threats and coercion
and also elicited without a proper waiver of his Mranda rights. As detailed
in Appendix B, filed herewith under seal, Abouhalim chose to wi thdraw these
clains at the Hearing.
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meritless notions prejudiced himin any way. Accordingly, all of
t hese i neffective assistance of counsel clains nust be denied. ®?

A Trial Counsel’s Failure to Argue Anerican |nvol venent
in Abouhalima's Alleged Torture in Egypt

| medi ately after the Wirld Trade Center bonbi ng, Abouhalima
left the United States for the Mddl e East and eventual |y
traveled to Egypt. Abouhalima clains that, after arriving in
Egypt, he was ki dnaped by Egyptian authorities and subjected to
torture for ten days prior to being turned over to Anerican | aw
enforcenent agents in Egypt on March 24, 1993. He further
al l eges that the kidnaping and torture occurred with the
know edge, acqui escence and invol venent of Anerican officials.
Abouhal i ma contends that evidence of United States
invol venent in his alleged torture at the hands of Egyptian
authorities gave rise to an actionable claimfor dismssal of the

i ndi ctment pursuant to United States v. Toscanino, 500 F.2d 267

(2d CGr. 1974). Thus, he argues that Attorney Abdellah was

82 VWil e the discussion that foll ows addresses solely the prejudice
prong of the Strickland inquiry, | note that Abouhalim has also failed to
cone forward with evidence denponstrating any objectively unreasonabl e attorney
error. M. Stern refused to call either Attorney Abdellah or Abouhalim
hinself to testify at the Hearing -- despite the fact that | repeatedly
stressed the need for himto do so. | have been presented with no direct
evidence with which to assess the reasonabl eness of Attorney Abdellah's
conduct in light of his know edge and comuni cation with Abouhalim at the
time. See supra at 11-13. While Abouhalima's ineffective assistance of
counsel clains could fail solely as a result of this defect, for purposes of
conpl eteness, | will also exami ne Abouhalima's clains in Iight of the second
prong of the Strickland inquiry.

| rmust also note that despite M. Stern's challenge to Attorney
Abdel | ah' s counsel and his subsequent failure to provide Attorney Abdell ah
the opportunity to discuss his representati on of Abouhalinma at the Hearing, |
found Attorney Abdellah and his associates to be highly dedicated, totally
prof essi onal , honorabl e and conpetent counsel
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ineffective for failing to raise this issue.

In Toscanino, the United States Court of Appeals for the
Second Circuit ruled that a court nust divest itself of
jurisdiction over a crimnal defendant where such jurisdiction
was "acquired as the result of the governnment's deli berate,
unnecessary and unreasonabl e i nvasion of the accused's
constitutional rights.” 500 F.2d at 275. The defendant in
Toscanino clained that paid agents of the United States abducted
hi m from Uruguay, brutally tortured and interrogated himfor
sevent een days before bringing himto the United States and
turning himover to United States officials. 1d. at 269-70. The
defendant al so alleged that United States officials organized the
abduction and torture, were kept aware of the torture and
interrogation, and actually were present and participated in
portions of the interrogation. 1d. at 270.

In light of these allegations, the Court of Appeals remanded
the case for

an evidentiary hearing with respect to Toscani no's

all egations of forcible abduction only if, in response

to the governnment's denial, he offers some credible

supporting evidence, including specifically evidence

that the action was taken by or at the direction of

United States officials. Upon his failure to make such

an offer, the district court may, in its discretion,

decline to hold an evidentiary hearing.

ld. at 281 (enphasis added). Following the remand, the district

court in Toscanino directed the defendant to subm<t "credible

evi dence supporting the claimthat his alleged abduction was
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taken by or at the direction of United States officials.” 398 F
Supp. 916, 916-17 (E.D.N. Y. 1975). After reviewing the materials
submtted by the defendant, the district court declined to hold
an evidentiary hearing, ruling that Toscanino had failed to neet
his burden. |[d. at 917.

Following the district court's |lead in Toscanino, | ordered

Abouhal ima to submt prior to the Hearing "a clear and concise

listing of all credible supporting evidence -- not assertions or
conjecture, but evidence -- in his possession that denonstrates
Anerican involvenent in Abouhalima's alleged torture.”™ United

States v. Salaneh, No. 93 Cr. 180, 1999 W. 38185 at *4 (S.D.N.Y.

January 27, 1999). In response to ny Order, Abouhalinma provided
a listing that, he clained, constituted the necessary "credible
supporting evidence" to trigger a Toscanino hearing.

The "evidence" in the listing consisted chiefly of an
affidavit submtted by Abouhalima, as well as tel ephone

conversations taped by FBI operative Emad Salem* A revi ew of

33 Abouhalima also listed three additional pieces of "evidence" that
nmerit only brief nmention. First, he pointed to public information indicating
that torture is regularly enployed by Egyptian |l aw enforcenent. | fail to see

how such information denonstrates that Abouhalinma was, in fact, subjected to
torture. Moreover, such information provides no evidence at all of Anerican
i nvol vement in any alleged torture.

Second, he alleged that the United States governnment received
reports fromthe Egyptian government concerning Abouhalima's statenments to
Egyptian authorities, and that these reports were given to the Unites States
government while Abouhalinma was still in Egyptian custody. Even if this
al l egation were proven true, the fact that the Egyptian governnent provided
the United States governnent with such reports does not denonstrate that the
interrogation and torture of Abouhalim took place by or at the direction of
the United States.

Final |y, Abouhalima argues that the government's failure to
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both the affidavit and the tapes reveal s that Abouhalim has
failed to come forward with any credi bl e evidence of United
States involvenent in his torture. Thus, he has failed to even
nmeet the standard for an evidentiary hearing under Toscani no.
1. Abouhal ima's Affidavit

Abouhal ima's affidavit describes his experiences fromthe
time he was arrested by Egyptian authorities in Egypt after the
Wrld Trade Center bombing until his arrival in the United States
approxi mately ten days later. See Abouhalim Ex. in Support 2.3
The affidavit asserts a harrow ng picture of Abouhalima's torture
at the hands of his Egyptian captors. It also contains
information that, Abouhalim argues, denonstrates Anmerican
involvenent in his mstreatnent and interrogation.

Specifically, Abouhalinm argues that:

United States involvenent is evidenced by the fact that

[ Abouhal ima's] torturers interrogated hi mabout the
mur der of Meir Kahane and the explosion at the Wrld

respond to his inquiry about what it did before March 24, 1993, to extricate
hi m from Egypt sonmehow denonstrates American involvenent in his torture. On
its face, this argunment is totally basel ess.

It al so bears nentioning here that Abouhalima is an Egyptian
citizen who voluntarily returned to Egypt and apparently was arrested by
Egyptian officials for his involvenent in an Egyptian crine. MNbreover,
Egyptian officials had been provided with information that Abouhalim was
plotting other actions to destabilize the Egyptian governnent. See infra Part
I[1(A)(2)(a). Assum ng Abouhalim was tortured in Egypt, presumably these were
the true reasons why.

84 Ref erences to "Abouhalim Ex. in Support" refer to the conpendi um
"Exhibits in Support of Appellant Abouhalim's Mtion for Review or Remand for
District Court Determ nation of Mdtion for Dismssal or New Trial on G ounds
of Ineffective Assistance of Counsel, Governmental M sconduct, Denial of
Fourth, Fifth and Sixth Amendment Rights, and New Evidence", filed in the
Second Circuit Court of Appeals.
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Trade Center, crines on American soil with only

Ameri can consequences. They accused of him|[sic]

t hings about his life in Anerica which they nust have
heard from Emad Sal em or ot her Anerican | aw enforcenent
sources. They asked hi m about Musab Yassin, an Iraqi
doctor, and Ranei Yousef and theorized that these nen
were operatives of lraqi intelligence involved in the
Wrld Trade Center bonmbing, the same theory put forth
by FBI agent John Anticev in conversation with Emad
Sal em on one of Salem s recorded phone conversati ons.
The torturers told [ Abouhalim] that the FBI all owed
himto cone to Egypt in order to capitalize on what
woul d happen after his capture there. [Abouhalima]
overheard his torturers tal king about his saying the
things the Anericans wanted himto say, and he heard
themgetting information in English from soneone and
then using that information to question himduring the
torture.

Abouhal i ma's 1995 Menorandum at 18.3% Even if proven true, these

35 Ref erences to "Abouhalim's 1995 Menorandumt refer to "Appell ant
Mahnmoud Abouhal i ma's Menorandum of Law in Support of his Mtion for Disclosure
of Evidence, this Court's Review or Remand for District Court Determ nation of
Motion for Dismissal or New Trial on Gounds of |neffective Assistance of
Counsel, Governnmental M sconduct, Denial of Fourth, Fifth, and Sixth Amendnent
Ri ghts and New Evidence", filed in the Second Circuit Court of Appeals.
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al | egations cannot constitute credible evidence of Anmerican
i nvol vement in Abouhalima's alleged torture and interrogation. 36

In United States v. Lira, 515 F.2d 68 (2d Gr.), cert.

deni ed, 423 U. S. 847 (1975), the United States Court of Appeals
for the Second Circuit rejected a virtually identical Toscanino
claim In Lira, the defendant alleged that he had been "abducted
fromChile and tortured by agents of the United States
Governnent" and then brought to the United States for trial. Id.
at 69. The defendant specifically alleged that the Chil ean
police arrested him blindfolded and beat him tortured himwth
el ectric shocks and questioned hi mabout a co-conspirator naned
in the US. indictnent.

Despite his clainms, the Court of Appeals held that the
defendant in Lira failed to provide credible supporting evidence
of Anmerican involvenent in his torture:

The only suggestion of possible involvenment on the part

of United States officials cones from|[defendant's]

testinmony that he heard English spoken during the tine

of his torture in Santiago, that he saw [United States

Drug Enforcenent Agency] Special Agents at the

[ Chil ean] Naval Prosecutor's office, and that he was

told that his photograph was "for the Anericans."”
However there was no evidence that Anerican agents were

36 | note, however, that Abouhalim's contention that his

i nterrogators asked him "things about his Iife in America which they nust have
heard from Emad Sal em or ot her American |aw enforcement sources" is sinply not
true with regard to at |east one "thing" -- a conversation that he had with
Siddig Ali. Testinmony in the Abdel Rahman trial reveal ed that the Egyptians
obt ai ned i nformati on about Abouhalima's conversation with Siddig Ali from an
Egyptian informant in New York who had a relationship with Abouhalim and many
of his confederates. See infra note 44. Moreover, it seens likely that the
Egypti ans obtai ned other information fromthe same informant which they then
used in their interrogation of Abouhalina.
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present at or privy to his interrogation or that the

persons overheard to speak English were Anericans, much

| ess Governnment agents . . . Thus on this record there

was no direct evidence of any m sconduct on the part of

the United States Governnent.

ld. at 71.

Because Abouhalim's clainms are essentially the sane as
those lodged in Lira, it is clear that the allegations in his
affidavit -- even if proven true -- cannot constitute sufficient
credi bl e evidence of Anmerican involvenent in his interrogation
and alleged torture at the hands of Egyptian authorities.

The Second Circuit's opinion in Lira is also significant
because the court rejected the defendant's argunent that the
government should be held "vicariously responsible" for his
torture because it requested his arrest and expul sion, and thus,
"placed the matter in notion." [d. The Second GCrcuit ruled
that the United States government:

can hardly be expected to nonitor the conduct of

representatives of each foreign government to assure

that a request for extradition or expulsion is carried

out in accordance with Anmerican constitutional
st andar ds.

Id. As such, even if proven true, Abouhalima's allegation that
the United States "probably" instigated his arrest in Egypt and
failed to exercise its power to stop his alleged torture does not
provi de any support for an actionable Toscanino claim See

Abouhal i ma' s 1995 Menorandum at 19.
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2. The " Sal em Tapes™

Abouhal ima al so clains that transcripts of tel ephone
conversations between FBI informant Emad Sal em and | aw
enforcenent officials provide evidence of Anmerican involvenent in
his alleged torture. Despite Abouhalim's contentions, an
exam nation of the transcripts as well as other rel ated evi dence
reveal s that the Sal em tapes provide no evidence what soever of
such invol venent by the United States.

In order to properly assess Abouhalim's clains, a brief
review of Salem s background and relationship with the FBI is
necessary.® Born in Egypt, Salemjoined the Egyptian arny in
1968 and served in various capacities until 1987, when he retired

fromthe mlitary and noved to the United States. After arriving

in the United States, Salem worked at several jobs in New York
Cty.

In late 1991, the FBlI approached Salem for information,
seeking his services as a paid confidential informant.
Specifically, the FBI asked Salemto infiltrate a group of the
followers of Sayyid Nosair, a mlitant Islamc |eader in the New
York area. At the tine the FBI approached Sal em Nosair was

standing trial in New York State Suprenme Court on charges

87 Salem's work as an FBI informant was described in excruciating
detail during his testinony in the Abdel Rahman trial. The instant discussion
of Sal em' s background and relationship with the FBI is drawn fromthat
testinmony. See Abdel Rahman Tr. at 4557-4655.
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stemm ng fromthe nurder of Rabbi Meir Kahane.

Sal em eventual |y agreed to work with the FBI and
successfully infiltrated Nosair's group -- providing the FBI with
val uabl e informati on about the group's activities, including the
activities of another radical Islamc |eader, Sheikh Orar Ahmad
Al'i Abdel Rahman ("Shei kh Abdel Rahman"). Mich of the
i nformati on was conveyed through tel ephone conversati ons between
Sal em and nenbers of the FBI/NYPD Joint Terrorism Task Force.

Sal em continued to serve as a paid confidential informant until
Septenber 1992, when the FBI and Sal em parted ways after

di sagreenents over Salem s conpensation, willingness to testify
in future prosecutions and difficulties concerning a pol ygraph

exam nati on

After the Wrld Trade Center bonbing and the |inking of
Mohammad Sal aneh -- a known associate of Nosair's -- to the
bonmbi ng, Sal em began to again provide information to the FBI. As
before, nmuch of the informati on was exchanged through tel ephone
conversations. Salem provided the governnent with val uabl e
i nformati on concerning the suspects in the Wrld Trade Center
bonmbi ng, as well as other rel ated conspiracies.

Both before and after the Wrld Trade Center bonbing, Sal em
apparently taped all his tel ephone conversations, including those
with | aw enforcenment officials. Transcripts of the conversations
were provided to counsel prior to trial (hereafter the "Sal em
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Tapes" or "Tapes"). 38

Abouhal i ma argues that the Sal em Tapes provi de evi dence of
United States invol venent in Abouhalima's alleged torture.
Specifically, Abouhalinm argues that:

The transcripts evidence that Sal em was a doubl e
agent working for both the American and Egyptian FBI's,
that [Sal en] had advanced and detail ed know edge of
appel  ant Abouhalima's travels in Saudi Arabia and
arrest at his parent's hone in Egypt and that
[ Abouhalinma's] famly was being threatened by
torturers, that Sal emwarned his FBlI handl ers about the
torture and threats and that [Abouhalina] would be
killed or brainwashed if he was not inmmediately
extricated fromEgypt . . . and that his directions
about how [ Abouhal i ma] should be extricated were
followed by the FBI to the letter. The tapes also
contained the FBI adm ssion that the State Departnent
was al ready involved in getting [Abouhalim] back from
Egypt prior to Salem s notice and warnings, and that
the FBI, with Sal em s assistance had been targeting
Shei kh Abdel Rahman's followers for years. The tapes
al so indicate that the FBI suspected Sal em of being
involved in the Wrld Trade Center Expl osion.

Mbtion For Review or Remand at 21.3% A review of the Sal em Tapes

s8 The tapi ng system enpl oyed by Sal em was descri bed by the
government in its Novermber 9, 1993 letter to Judge M chael B. Mikasey in
connection with pre-trial proceedings in the Abdel Rahman tri al

Thr oughout the tinme of his cooperation with |aw enforcenment, Sal em
mai nt ai ned a recordi ng systemat his hone. The system worked
automatically. |Individuals were not "targeted" for recording;
rather, all calls were recorded. Salem kept nunerous cassette
tapes, and calls were haphazardly recorded over other calls.

There was no system regardi ng which conversations should be

mai nt ai ned and whi ch not.

Abouhal ima Ex. in Support 28, at 2. | also note that the conversations on the
Tapes are not dated, and that Salem did not keep track of when the
conversations took place.

39 Citations to "Motion for Review or Remand" refer to the Affidavit
attached to Abouhalinma's "Notice of Mdition for Review or Remand for District
Court Determ nation of Mdtion for Dismssal or New Trial", dated June 23,

1995, and filed in the Second Circuit Court of Appeals.
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reveal s not only that nost of the above-listed assertions
concerning the contents of the Tapes are entirely unfounded, but
al so that the Tapes contain no evidence at all of American
i nvol venment in Abouhalim's alleged torture.“
a. Salenmis Al |l eged "Doubl e- Agent" St at us
Abouhal i ma cl ains that the Tapes reveal that Sal em served as
a "double agent” -- nefariously providing information to both
American and Egyptian authorities, and presumably, shuttling
i nformati on concerni ng Abouhalim's incarceration between the two
nations. The truth is far nore benign than Abouhal i ma cont ends.
As detailed in a letter fromthe governnent to Judge M chael

B. Miukasey prior to the Abdel Rahman trial, Salemtw ce engaged

in a series of conversations with Egyptian intelligence officers
while at the sane tinme providing information to the FBI. See
Abouhal i ma Ex. in Support 28.

The first episode occurred in |ate 1991, shortly after Salem

40 One of Abouhalinm's assertions barely nerits nmention -- that Salem
was a suspect in the Wrld Trade Center bonbing. Presunmably, this assertion
is based on Salems comment in the Tapes that, during a visit to FB
headquarters in New York, he saw photographs of several individuals pasted on
a board, including a picture of hinmself. At the Abdel Rahman trial, Salem
descri bed his exchange with FBI Agent John Anticev after noticing his photo:

A | said, "Why you putting my picture here? This is
suspects?" And he [Anticev] said, "No, it's the
people -- our assistant put this for the people who get
mugshots. You are not a suspect." And that was it.

Abdel Rahman Tr. at 5015 (enphasis added). Sinmilarly, FBI Special Agent Nancy
Fl oyd assured Salemin the Tapes that he was not a suspect. See Abouhalinm
Ex. in Support 24, at 23. Thus, Abouhalim's contention that the tapes

evi dence that Salem was a suspect in the bonbing and that this somehow

evi dences American involvement in his alleged torture in Egypt is entirely

wi thout nerit.

59



infiltrated Nosair's group. Salem uncovered certain information
concerning the group's activities -- activities that threatened
the stability of the Egyptian government. Salem wanted to
provide this information to Egyptian authorities but first sought
the permssion of the FBI. The FBI granted its perm ssion, and
Saleminformed two individuals connected with the Egyptian
governnment that he had inportant information. Salem was
eventual |y contacted by an Egyptian intelligence officer. Salem
twce net with the officer to convey the information concerning
Nosair's group. After those two neetings, Sal em never spoke to
the officer again.

The second epi sode occurred in the Spring of 1993 foll ow ng
the Wrld Trade Center bonmbi ng when Sal em renewed hi s
relationship with the FBI. At that tine, Salem engaged in

t el ephone conversations with acquai ntances fromhis days in the

Egyptian mlitary -- individuals who, at that tinme, were
apparently still nmenbers of the Egyptian mlitary intelligence
servi ce.

In those conversations, Salem discussed several issues but
never reveal ed that he was cooperating wth Anerican authorities.
Moreover, there is scant reference to Abouhalim in these
conversations. Abouhalinma's confinenent was never discussed, no
i nformati on concerning his capture and inprisonnent was conveyed,
and there is not even the suggestion that Sal em was providing
direction or input into Abouhalim's interrogation or alleged
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torture on behalf of American officials.

Thus, these conversations provide no evidence of Anerican
i nvol vement in Abouhalim's arrest and alleged torture.*

b. Sal enis Al |l eged Knowl edge of Abouhalinma's
Travel s, Arrest and Incarceration in Egypt

Abouhal ima attenpts to overcone the absence of evidence of
Anmerican invol verent in Abouhalima's alleged torture in the
conversations between Sal em and Egyptian authorities by pointing
to conversations on the Tapes between Sal em and Anerican | aw
enforcement officials. Abouhalim contends that in these
conversations, Salem conveyed to Anerican officials "advanced and
detail ed knowl edge" of the circunstances surroundi ng Abouhalim's
travel to Egypt, as well as his arrest and alleged torture in
Egypt -- know edge that, Abouhalinm asserts, could only have been
obt ai ned through Salem s contacts in Egyptian intelligence.
Abouhal i ma argues that Sal emthen conveyed this know edge to the
FBI, thus evidencing Anerican involvenent in Abouhalim's arrest
and all eged torture.

A review of the Sal em Tapes reveal s, however, that
Abouhal ima's contentions are entirely wthout nerit. As detailed

below, it is clear fromthe Tapes that Salem s know edge was not

4 The sane can be said of the other evidence offered by Abouhalim
in support of his contention that Sal em served as a "doubl e-agent". While
this evidence may denonstrate Salem s "current association with Egyptian
intelligence", it provides no evidence to support Abouhalim's claimthat
Sal em served as an agent for the Egyptians, nor does it provide any evidence
at all of American involvenment in Abouhalima's arrest and alleged torture.
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"advanced", far from "detailed' and was not obtai ned from
Egyptian intelligence. *

i Salenmis Al |l eged Know edge of
Abouhal ima's Travels and Arrest in Egypt

Any review of this portion of the Sal em Tapes nust begin
with a brief discussion of the events that |ed to Abouhalinma's
arrest in Egypt and subsequent transfer to the United States.
Four days after the Wrld Trade Center bonbing, on March 2, 1993,
Abouhalima fled the United States aboard a 9:00 p. m Saudi
Arabian Airlines flight from Kennedy Airport to Saudi Arabi a.
Trial Tr. at 5533-35; Gov't Menorandumin Response, Ex. C. %
Abouhal i ma remai ned in Saudi Arabia for approximately ten days
before traveling to Egypt. Gov't Menorandumin Response, Ex. C.

At the sane tinme as Abouhalim was traveling through the
M ddl e East, Abdel Haggag was providing infornmation to the
Egyptian governnent concerni ng Abouhal i ma's whereabouts. Haggag
was an informant for Egyptian intelligence who was involved with

Nosair's followers in New York. See Abdel Rahman Tr. at 10073-

100.

On or about March 10, 1993, Haggag was involved in a

42 | nust note, however, that even if Sal em had obtained the
i nformati on he conveyed to Anerican authorities fromsources in Egyptian
mlitary intelligence, that still does not denpnstrate that the United States

directed or was in any way involved in Abouhalim's arrest and all eged
torture.

43 "Gov't. Mem in Response" refers to "Governnent's Menorandumin
Response to Defendant's Notices of Intention to Call Certain Wtnesses", dated
February 16, 1999.
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conversation wi th Abouhalinma's brother, Mhammad Abouhal i ma, and
Siddiq Ali -- both followers of Nosair and Shei kh Abdel Rahman.
During that conversation, Haggag | earned that Abouhalim had

pl ayed an inportant role in the Wrld Trade Center bonbi ng.
Haggag al so | earned that Abouhalinma had travel ed to Saudi Arabia
and planned to travel to the Sudan.

Three days | ater, on or about March 13, Haggag spoke with
Siddig Ali who indicated that Abouhalinm had not traveled to the
Sudan, but rather to Egypt. Haggag then reported that
information to his contacts at the Egyptian mssion to the United
Nations in New York City, and Abouhalim was arrested in Egypt
seven hours |later -- at approximately 2:00 a.m on March 13,
1993. 4 Abouhalima Ex. in Support 2, at 1.

Sal emi s knowl edge of Abouhalim's whereabouts -- and thus
the FBI's know edge -- | agged consi derably behi nd Abouhal ima's
actual novenents and Haggag's know edge thereof. Salemfirst
| earned that Abouhalima had fled the United States for Saudi

Arabia on March 15, 1993, approximtely two days after

a4 | note that Abouhalinma also attenpts to draw the inference that
Haggag was sonehow providi ng i nformati on concerni ng Abouhalima's presence in
Egypt to the FBI at the sane tine as he was providing the sane information to
Egyptian authorities. The Tapes contain absolutely no evidence to support
this inference, nor does Haggag's testinony at the Abdel Rahman trial or any
ot her source for that matter.

One thing that is clear from Haggag's testinony at the Abdel
Rahman trial is that Haggag provi ded Egyptian authorities with information
about the activities of Abdel Rahman's followers, including infornm ng them of
a conversation that Abouhalim had with Siddiq Ali where Abouhalima asked Ali
to test an explosive device. See Abdel Rahman Tr. at 5542-43; 10, 080-81.
Abouhalima clainms in his affidavit that he was asked about this conversation
during his interrogation by Egyptian authorities. See Abouhalim Aff. at 7-8.
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Abouhal ima's arrest in Egypt. Abdel Rahman Tr. at 5016-17.

Salem | earned this information in a conversation wth Mhanmad
El - Gabrowny at Abu Bakr Msque. Mhamrad El - Gabrowny was a
foll ower of Nosair and Shei kh Abdel Rahman, as well an

acquai ntance of Abouhalim's brother, Mhamuad Abouhal i ma. 4°

Abdel Rahman Tr. at 5017.

The next day, March 16, Salemvisited the house of Mhamed
El - Gabrowny, a nmenber of Nosair's group.“4 Mhammad Abouhal i ma,
was al so at El-Gabrowny's house, and the three di scussed
def endant Abouhal i ma's whereabouts. It was then that Sal em
| earned that Abouhal i ma had gone to Egypt and been arrested.
Apparently, Salemimrediately called FBI Special Agent John
Anticev and infornmed himof these facts in a conversation

captured on one of the Tapes:

Sal em They arrested | brahi m Abouhal i ma
45 Mohamed El - Gabrowny is al so the brother of Abdel Rahman def endant
| br ahi m El - Gabr owny.
46 Sal em descri bed the conversation at El-Gabrowny's house at the
Abdel Rahman trial:
Q VWhat happened when you met Mohamred [sic] Abouhalim at
Mohamed El - Gabr owny' s house?
A We were tal ki ng about what happened and what's
goi ng on, and he nentioned that -- | told him is
Mahmud [sic] still in Saudi Arabia? He said no, he went

to Cairo and he get [sic] arrested over there.

Q VWhen you heard that Mahnmoud Abouhal i ma had been
arrested in Cairo, what did you do?

A | told the FBI.

Abdel Rahman Tr. at 5029.
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Anticev: |brahinf

Sal em Mahnud [ sic] Abouhalinma
Anticev: They did?

Sal em Yeah

Anticev: \Wo? Were?

Sal em The Egyptian FB
Anticev: He's over there?

Sal em Corr ect

Anticev: You're kidding nme

Sal em "' m not playing John

Anticev: Gk, ah .. Can | .. Can | ask how you got
this?

Sal em Yes of course. His brother told ne.

Anticev: H's brother told you this?
Sal em He didn't told [sic] nme. His brother talked
to Mohammed El gabr owny, Mhanmed El gabr owny
talked to ne and told ne .
Abouhal i ma Ex. in Support 19, at 34.
On March 19, 1993, Mhanmmad Abouhal i ma contacted the FBlI and
provi ded the sanme information that Sal em had provi ded three days

earlier -- that his brother had been arrested in Egypt and was in

Egypti an custody. %

a7 The fact that Mhammad Abouhal i ma conveyed this information to the
FBI on March 19 is evidenced by the FBlI report detailing his interview with
officials fromthe FBI. Gov't Menorandumin Response, Ex. C. Moreover

because Anticev clearly states on the Tapes that Mhammad Abouhalim told the
FBI about his brother's arrest in Egypt three days after Sal em provided the
FBI with the same information, the date that Salemfirst informed the FBI of
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Thus, it is clear that Salemfirst |earned that Abouhalinma
had been arrested on March 16 and that he obtai ned that
information not from Egyptian intelligence sources, but from
def endant Abouhal i ma's brother and Mohamred El - Gabr owny.

Mor eover, the Tapes contain absolutely no evidence that any
American official knew that Abouhalinma would be or was taken into
Egypti an custody prior to Salem s conversation with Anticev. 4

ii. Salems Alleged Know edge of
Abouhal ima's Al l eged Torture

Abouhal i ma al so points to several exchanges between Sal em
and Anticev that, he contends, exhibit a "detail ed know edge" of
the circunstances of Abouhalima's treatnent at the hands of
Egyptian authorities. Despite Abouhalim's contentions, the

passages in the Tapes to which he cites provide no support for

Abouhalima's arrest nust be March 16. Abouhalim Ex. in Support 25, at 45.
See also infra Part 11 (A)(2)(c).

Salem's testinmony at the Abdel Rahman trial also supports the conclusion
that Salemfirst inforned the FBI of Abouhalina's arrest on March 16. Sal em
testified that he visited El -Gabrowny's home one day after his March 15
conversation with El-Gabrowny at the Abu Bakr Mdsque. Thus, Sal em nust have
visited El - Gabrowny's honme and | earned of Abouhalima's arrest on March 16.
Because Salemtestified that he notified the FBI of Abouhalim's arrest
i medi ately after |eaving El -Gabrowny's hone, it is clear that Sal eminformed
the FBI on the sane day he visited El - Gabrowny's home -- March 16. See Abde
Rahman Tr. at 5028-29.

48 In fact, it seens that even after Saleminformed the FBI that he
had | earned that Abouhalima had been arrested in Egypt, the FBI was stil
unsure as to whether Salem s informati on was correct. As Special Agent
Anticev nentioned to Salemin a subsequent conversation on the Tapes, Mhamrad
Abouhal i ma was the sole source of the information concerning his brother's
arrest -- apparently the FBI had not yet been able to independently confirm
the informati on. Abouhalima Ex. in Support 8, at 12. Special Agent Anticev
specul ated that Mbhammad Abouhal i ma coul d have been putting out this
information "in order to throw us of the trail" and that Abouhalim could be
in hiding in New York. 1d. at 12-15.
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t hi s concl usi on.

The first exchange cones at the end of the conversation
referenced above where Salemfirst infornmed Anticev that
Abouhal i ma had been arrested in Egypt. Salemindicates that

Abouhal ima is "under interrogation” in Egypt:

Sal em But try to get the guy quickly because
he is under interrogation

Anticev: | understand

Sal em Over there now

Anticev: Yeah
Sal em (04

Anticev: And | understand that its not a pretty
on (laughter)

Sal em Well that's why | am saying that ah ..
before they instruct him... before they do
things wth him... | nmean they will do dirty
t hi ngs because they know he's ah ... ah ..
ah ... Omar |brahimcoll eague

Anticev: Yeah, I'msure the Egyptian peopl e here have

read the news paper yesterday and they know
that ah we're seeking himfor this bonbing

Abouhal i ma Ex. in Support 19, at 28-29.

The second exchange cited by Abouhalima occurred in a
subsequent phone conversation with Anticev. |In that exchange,
Sal em makes various references to the conditions that Abouhalim
may be subjected to while in Egyptian custody. See Abouhal i ma
Ex. in Support 8, at 11-20. At one point, Salemindicates that
Abouhal i ma m ght want to be returned to the United States because
of the harsh conditions in Egyptian custody. 1d. at 13.
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As to the conditions, Salemstates that Abouhalinm woul d be
guestioned "day and night" and put under "certain pressures" so
that "they can get what they want out of him" [1d. at 16. Sal em
al so states that the Egyptians m ght keep Abouhalim for nonths,
interrogating himwhile denying to Anerican officials that he is
in their custody, before killing himand announci ng that:

Abouhal ima was hiding in the eastern desert in one of

the tonbs, the, the deserted tonbs, but we find [sic]

him dead with a snake bite.

Id. at 18.

These exchanges between Sal em and Anticev certainly do not
denonstrate any "detail ed knowl edge" of Abouhalim's alleged
torture -- the type of know edge that would indicate that Sal em
was receiving contenporaneous descriptions, or any descriptions
for that matter, of Abouhalim's alleged torture from Egypti an
sources. Instead, they nerely denonstrate general know edge of
interrogation tactics used by the Egyptians -- tactics that
Abouhal i ma hi nsel f argues were public know edge as the result of
reports by the State Departnent and ot her organi zations.

Moreover, Salem stated to Anticev that he perforned
interrogations while in the Egyptian mlitary, and thus,
possessed i ndependent know edge about the conditions of Egyptian

prisons and the treatnment of prisoners.* See Abouhalim Ex. in

49 | also note that Salemclearly states in the tapes that he could
not even ask his acquaintances in Egyptian mlitary intelligence to confirm
whet her Abouhal i ma was in Egyptian custody because they woul d never reveal
that information over the tel ephone. See Abouhalim Ex. in Support 8, at 16.
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Support 8 at 6; 9 at 23; 10 at 42.

In sum the Tapes contain no evidence that Sal em had
"detail ed know edge" of the circunstances of Abouhalim's
incarceration in Egypt. |In fact, the only know edge that Sal em
appears to have that specifically relates to Abouhalim is sinply
that he had been arrested -- a fact that Salem | earned not from
Egyptian intelligence, but from Abouhalim's brother and Mohamed
El - Gabrowny. Moreover, there is absolutely no evidence to
support the contention that Salemwas receiving any information
at all concerning Abouhalima's status from Egyptian mlitary
intelligence sources.®

iii. Salem s Alleged Directions Concerning
Abouhal ima's Extrication from Egypt

Abouhal i ma argues that Salem provided the FBI with
directions as to how Abouhalima could be extricated from Egypt,
and that this fact denonstrates that Salemwas involved in

facilitating American invol venent in Abouhalim's alleged

50 Abouhal ima also cites two additional passages in the Tapes in
support of his claimthat Sal em had "detail ed know edge" of Abouhalinma's
all eged torture. Each passage nerits only a brief nention.

First, Abouhalim points to a statement by Special Agent Anticev
where Anticev indicates that he believes that Abouhalima may have been
tortured "a little bit" while in Egypt. Abouhalim Ex. in Support 20, at 21
As made clear in the same conversation, this statement was nmade after
Abouhal i ma was already in American custody at the Metropolitan Correctiona

Center in New York City ("MCC'). Thus, it constitutes no evidence of
cont enpor aneous know edge of Abouhalima's treatnment while in Egyptian custody.

The sane can be said for Salenis comrents that Abouhalim was
"kept naked in a freezing room hanging like a piece of nmeat." Abouhalim Ex.
in Support 23, at 38. Clear references in that conversation denonstrate that,
at the tinme the comments were nade, Abouhalinma was already in custody at the
MCC.
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torture. Like Abouhalinma's other argunents, there is sinply no
support for this contention in the Tapes.
In the sane conversation where Saleminfornmed Anticev that

Abouhal i ma had been arrested in Egypt, Salem states that:

two agents nust take next flight ... the State
Depart ment nust contact imedi ately the Egyptian
authorities and confirm. . . He must not be tortured

and the people who go receive him they nust receive

himwth [sic] a certain way with pictures because the

[sic] will be hanging himupside down right now
Abouhal i ma Ex. in Support 21, at 34.

Later in the conversation, Anticev tells Sal emthat
Abouhal i ma was a significant nmenber of the Wrld Trade Center
bonmbi ng conspiracy and that it is "inportant” that he be returned
to the United States for prosecution. [d. at 42. Anticev then
asks Salemif he should call the Egyptian consulate in New York
to aid inthis effort. [d. Salemstates that the consul ate
woul d be of no assistance, and that even if the highest ranking
menber of the FBI in New York called the consulate, it would not
make a difference. 1d. Instead, Salemstates that the "State
Department nust call the Egyptian FBI" if Abouhalima is to be
returned to the United States. [d.

Not wi t hst andi ng these comments by Salem it is not
surprising that FBlI agents flew to Egypt to take custody of
Abouhal i ma, that phot ographs of Abouhalim were taken by those
agents and that the State Departnent may have played a role in

negoti ating for Abouhalima's return. Perhaps Abouhalim would
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have the court believe that, had Sal em not provided the
"directions" to Anticev, FBI agents would have used sone ot her
nmode of transportation to Egypt, not docunented Abouhalim's
condition when they took custody of himand not allowed the

di plomatic armof this government to play any role in the
negotiations with a foreign government for his transfer.

Clearly such an argunment cannot be credited, and the fact
that Sal em provi ded such general "directions”" to Anticev
constitutes no evidence that coul d possibly support Abouhalinm's
clainms of American involvenent in his alleged torture.

C. The FBlI's Al |l eged Know edge of Abouhalim's
Wher eabouts and Efforts to Cbtain Custody
Over HmPrior to Sal em s Disclosures

Abouhal i ma contends that the Tapes establish that the FB

knew Abouhal i ma' s whereabouts and engaged in efforts to retrieve

himprior to Salem s disclosure to Anticev. There is absolutely

no support for this argunment in the Tapes.

Abouhalima first points to a passage in the Tapes where
Sal em descri bes to FBI Special Agent Nancy Floyd a neeting he
attended at FBlI headquarters after the Wrld Trade Center
bonmbing. During the neeting, Salemprovided the FBI with
i nformati on concerni ng suspects in the bonbing, but was
i nterrupted when an agent reported that two other agents were

followng a man they believed to be Mahnoud Abouhal i ma
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Apparently, the agents followed the nman to Newark Airport, where
he stopped for a nonent before | eading the agents to ot her
destinations. In the end, the individual never left the country.
See Abouhalima Ex. in Support 24, at 14-15.

Abouhal i ma argues that this passage provi des evidence that
the FBI was follow ng Abouhalima prior to his departure fromthe
country, and thus nust have known of his whereabouts. Aside from
the obvious flawin this argunent -- the individual being
foll owed never left the country -- there is another nore
fundanental flaw. This individual could not possibly have been
Abouhal i ma.

Abouhalima left the United States on March 2, 1993. See
supra Part 11 (A)(2)(b)(i). Salems visit to FBI headquarters and
the pursuit of the individual thought to be Abouhalim to Newark
Airport took place on March 6, 1993 -- four days after Abouhalinma

had | eft the country.® Thus, that individual clearly was not

51 The fact that Salemis visit to FBI headquarters occurred on
Sat urday, March 6, 1993, is evidenced by clues throughout Salems conversation
with Special Agent Floyd. Salemstates that he visited the FBlI's office on
"Saturday" at noon. Abouhalima Ex. in Support 24, at 9. During this visit,
t he agents asked Salemto exam ne a passport and an address book, which from
Sal eml s description appear to be itens seized from Mbhammad Sal aneh on the day
of his arrest -- March 4, 1993. 1d. a 12-14. Also, while still discussing
his visit to FBI offices, Salem nakes reference to the arrest of Abdel Rahman
def endant | brahi m El - Gabr owny whi ch al so took place on March 4, 1993. |d. at
16.

Thus, Salemi s visit to FBlI headquarters nust have taken place, at
the earliest, on the Saturday after Sal aneh's arrest on March 4 -- March 6,
1993. Because Abouhalima fled the country the evening of March 2, the
i ndi vidual that the FBI was following at the tinme Salemvisited FB
headquarters coul d not have been Abouhal i ma.
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Abouhal i ma. %2
Abouhal ima al so points to statenments by Special Agent
Anticev that, he contends, denonstrate that the FBI was "worKking

on" Abouhalim's extrication from Egypt before Sal emi nforned
Anticev that Abouhalima was in Egyptian custody.

The conversation to which Abouhalima cites took place after
Salemfirst infornmed Special Agent Anticev of Abouhalim's arrest
in Egypt. 1In the conversation, Salem conplains to Special Agent
Anticev that he has not been adequately conpensated for the
val uabl e information that he provided to the FBI. Abouhalinm Ex.
in Support 25, at 44-45. Anticev explains that he agrees that
Sal em had earned a paynent for past information, especially
because:

the fact that you told us before Mdhammad Abouhal i ma,

where, uh, where, where Abouhalima was. Cause he

[ Mohammad Abouhal inma] told us when we interviewed him

on that day. But we already had a three day head start

on that when you told us. You know, the State

Department was al ready working on it [at which point

Saleminterrupts with "Yeah" and Anticev continues]

Bef ore Mohammad tol d us.
|d. at 45.

Abouhal i ma argues that, in this passage, Anticev reveals
that the FBI knew that Abouhalima had been arrested in Egypt

three days before Salemreported that Abouhalima was in Egyptian

52 Moreover, the fact that the FBlI thought that they were follow ng
Abouhal i ma denonstrates that the FBI had no know edge of Abouhalim's actual
wher eabouts in the Mddle East at the tinme Salemvisited FBI headquarters on
March 6, 1993.
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custody. This is an inaccurate reading of Anticev's coments.
The neaning of Anticev's comments is clear -- Sal em deserves
conpensation for informng the FBI on March 16, 1993 t hat
Abouhal i ma had been arrested in Egypt, three days before
Abouhal i ma' s brot her, Mhanmad Abouhalima, notified the FBI on
March 19, 1993. That fact is nmade even clearer by Salenms
comments later in the conversation that he deserved conpensation
because, had he not relayed the information about Abouhalina to
the FBI and given themthis "head start", Abouhalim would have

been killed while in Egyptian custody. [d. at 45-46.

Thus, it is clear that the Tapes provide absolutely no
evi dence that the FBI was "working on" extricating Abouhalim, or
even aware of the fact that he was in Egyptian custody prior to

Salemi s notification.?®®

53 Abouhal ima al so points to the fact that the FBlI kept tabs on
Abouhal ima, as well as other followers of Nosair and Abdel Rahman, prior to
the Worl d Trade Center bonmbing. He argues that this fact sonmehow supports a
finding that the FBI must have known that Abouhali ma had gone to Egypt, and
t hus, nust have been involved in his alleged torture. The flaws in this
argunent are readily apparent.

First, |I fail to see how the FBI's surveillance of Abouhalima at
certain times prior to the Wrld Trade Center bonmbing in any way evidences
that the FBI knew his whereabouts after the bombing -- especially in |ight of
the evidence in the Tapes and el sewhere indicating that the FBI had no
know edge of Abouhalim's whereabouts until told by Sal em

Second, even if the evidence denonstrated that the FBlI had been
surveiling the defendant after the bonbing and observed himleaving the
country, Abouhalim assunmes that the FBI would be prescient enough to predict
his eventual arrival in Egypt after originally traveling to Saudi Arabia and
pl anning to continue to the Sudan. But even if | were to assune that the FB
were so prescient, that still |eaves Abouhalina w thout any evidence
denonstrating that the government had any involvenent at all in his arrest and
al l eged torture.
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B. Trial Counsel’s Failure to Move for Suppression of
Evi dence Sei zed from Abouhal i ma’ s Apart nent

Abouhal ima next clains that his trial counsel was
ineffective for failing to nove for the suppression of evidence
taken fromhis apartnment. The evidence was seized pursuant to a
search warrant issued by a Magi strate Judge of the United States
District Court for the District of New Jersey. Specifically,
Abouhal i ma argues that the search warrant was issued w thout
probabl e cause and that execution of the search warrant was over-
broad. As detailed below, this argunent is entirely w thout
merit.>s

1. | ssuance of the Search Warrant

On March 18, 1993, Magistrate Judge G Donal d Haneke of the
United States District Court for the District of New Jersey was
presented with a search warrant for Abouhalim's apartnent at
1811 Col oni al Gardens, Avenel, New Jersey. Abouhalima Ex. in
Support 38. The warrant called for the seizure of a broad range
of materials fromthe apartnment, including:

personal tel ephone directories, lists, diaries,

bl ueprints, charts, maps, diagrans, |edgers, journals,

recei pts, checks and other docunents relating to the
procurenent of materials used in the construction or

54 The frivolity of this particular claimis best exenplified by the
fact that only one item seized from Abouhal i ma's apartnment was introduced by
the government at trial -- a magazine article on explosives. Even if | were
to assume that a notion to suppress the nagazine article would have succeeded,
Abouhal ima still could not prevail on this claim |In order to prevail
Abouhal i ma woul d have to denonstrate "prejudice" under Strickland. He would
have to denonstrate that had this single magazine article been suppressed, the
result of his trial would have been different -- an inpossible burden in Iight
of the overwhel mi ng evidence of fered agai nst him
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manuf acture of expl osive devices . . . and other

evi dence and things which constitute evidence of the
use of an explosive device in violation of Title 18,
United States Code, Section 844.

o

Attached to the warrant was an affidavit from FBI Speci al

Agent Erik Pilker stating the basis for the warrant.

In a tel ephone hearing in support of the warrant, Speci al
Agent Pilker read his entire affidavit to the Magi strate Judge,
providing a detailed recitation of key devel opnents in the
i nvestigation, including the discovery of the chemcals at the
storage unit, the identification of the Ryder van and the
subsequent arrest of Mhammad Sal aneh.

Speci al Agent Pilker also stated in the affidavit that a gas
station attendant observed a Ryder van and a Lincoln Town Car
pull into his gas station in Jersey City, New Jersey at 4:00 a.m
on the nmorning of the bonbing. According to the gas station
attendant, both cars were fueled, and the driver of the Lincoln
Town Car paid for the gasoline. The gas station attendant
identified Sal aneh as the driver of the Ryder van and Abouhalima
as the driver of the Lincoln Town Car.> 1d.

The Magi strate Judge then reviewed this information with

Speci al Agent Pilker:

55 The gas station attendant that provided Special Agent Pilker with
this information is WIlie Mosh. Mosh |ater testified at trial as to the
events at his gas station in the early norning hours before the expl osion.
See infra Part II1(A).
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Magi strat e: Now, if | understand what | am hearing
correctly, evidence that you have
accunmul ated is that the apartnment was at
the relevant tine at |east during
February of this year, the residence of
t he chap who was driving the Town Car
t hat acconpanied the van at 4:00 a.m on
the norning of the bonbing itself, is

that right?
Pi |l ker: Correct.
Magi strat e: And that the person who was driving the

Lincoln was the one who in fact paid for
the gas for both of the vehicles.

Pi | ker: Correct.

Magi strat e: So that | take it then that you're
asking ne of course to draw the
inference that if he paid for the gas he
was obviously in some way connected with
the chap or chaps who were in the van

itsel f.

Pil ker: That's correct.

Magi strat e: Ckay, | have no problemw th this
application. 1'll be happy to authorize

it...
Id. Arnmed with the search warrant authorized by the Magistrate
Judge, | aw enforcenent agents conducted a search of Abouhalim's
apartnment on the norning of March 19, 1993.
2. Lack of Probabl e Cause

Abouhal i ma contends that trial counsel was ineffective for
failing to nove for suppression of the materials seized in the
search of his apartnent on the grounds that the search warrant
was unsupported by probable cause. In order to prevail on such a

claimof ineffective assistance of counsel, Abouhali ma nust
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denonstrate that there is a reasonable probability that but for
counsel's error, the outcone of the proceedi ngs woul d have been

different. Strickland, 466 U S. at 694. Here there is

absolutely no possibility that the outcone of the proceedi ngs
woul d have been different because, even if counsel had noved for
suppressi on as Abouhal i ma suggests, the notion would certainly
have been deni ed.

I n determ ni ng whet her probable cause exists for a search
warrant, "a judge nust determ ne whether 'there is a fair
probability that contraband or evidence of a crinme will be found
in a particular place.'" Salaneh, 152 F.3d at 112-13 (quoting
IIlinois v. Gates, 462 U.S. 213, 238 (1983)). "Only the

probability, and not a prima facie showing, of crimnal activity
is the standard of probable cause.” Gates, 462 U. S. at 235
(internal quotation marks and citations omtted). Moreover,
"great deference" is to be accorded to the judge's determ nation
t hat probabl e cause exists, and any doubt about the existence of
probabl e cause is to be resolved in favor of uphol ding the
warrant. Sal aneh, 152 F.3d at 113.

In this case, even putting deference aside, it is clear that
Magi strate Judge Haneke's determ nation was entirely correct.
The Magi strate Judge was presented with cl ear evidence of the
connection between Sal aneh, the Ryder van, the chemcals at the
storage shed, and the presence of Abouhalim, Sal anmeh, and the
Ryder rental van at a gas station in the early norning hours on
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the day of the bonbing. The Magistrate Judge was al so presented
with testinmony indicating that Abouhalim's apartnent likely
cont ai ned evidence relating to the bonbing. Cearly this

evi dence nore than adequately denonstrated to a "fair
probability" that Abouhalim was sonmehow i nvolved in the bonbing
of the Wrld Trade Center, and thus, that evidence of his

i nvol venent woul d be contained in his hone.

Mor eover, even if probable cause were |acking, a notion to
suppress still would have been deni ed because the search was
conducted in good faith reliance on the warrant. |f a court
determ nes that there was insufficient probable cause to support
a search warrant, a notion to suppress will still be denied "if
the court finds that the officers who conducted the search acted
in good faith reliance on a facially valid warrant." Sal aneh,
152 F.3d at 114. "An officer's reliance on a warrant is not in
good faith when the application supporting the warrant is so
| acking in indicia of probable cause as to render official belief
in [the existence of probable cause] entirely unreasonable.” 1d.
(internal quotation marks and citation omtted).

As expl ai ned above, the application for the warrant
presented anple indicia of probable cause. Thus, reliance on the
warrant by the | aw enforcenent agents who conducted the search of
Abouhal i ma' s apartnment was reasonable and in good faith.

3. Over broad Execution
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Abouhal i ma al so argues that trial counsel should have noved
for suppression of the naterials seized in the search of his
apartnent on the grounds that many of the itens seized were
outside of the scope of the warrant. In support of this
argunent, Abouhalima clains that the "first things the officers
sei zed were tapes and general books on Islanf, in addition to "a
commerci al Arabi c phone book and other fornms of Arabic
l[iterature.” Abouhalim's 1995 Menorandum at 61. Abouhalima
al so takes issue with the fact that "tax returns, books,
magazi nes, an open box of shock absorbers, m scell aneous tapes,
papers froma backpack and a file on an apartnent at 1811
Col oni al Gardens" were al so seized. 1d.

Abouhal i ma argues that the seizure of these itens exceeded
the warrant's authorization, rendering the search illegal and
mandati ng the suppression of all the itens obtained during the

sear ch.

The law in this area is clear. |If the scope of a search
exceeds that permtted by the terns of the underlying warrant,
t he subsequent seizure is unconstitutional. Horton v.
California, 496 U S. 128, 139 (1990). Oficials executing a
warrant have sone discretion, however, in interpreting the scope

of the warrant. United States v. Marti, 421 F.2d 1263, 1268 (2d

Cr. 1979). Their interpretation of the scope of the warrant
need not be "hyper-technical", but rather should be
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"commonsensi cal". Johnson v. Massey, No. 92 CV 178 (JAC), 1993

W 372263, at *3 (D. Conn. Sept. 17, 1993) (citing United States

v. Mrquez, 600 F.2d 742, 751-52 (9th Gir. 1979)).

Moreover, "it is generally left to the discretion of the
executing officers to determ ne the details of how best to
proceed with the performance of a search warrant -- subject, of
course, to the general Fourth Amendnent protection against

unr easonabl e searches and sei zures." Johnson, 1993 W 372263, at

*3 (internal quotation nmarks omtted and quoting Dalia v. United
States, 441 U. S. 238, 257 (1979)). GCGovernnental conduct
t hroughout searches and sei zures nust neet a standard of

obj ective reasonabl eness. 1d. (citing United States v. Mntoya

de Hernandez, 473 U.S. 531, 537 (1985)).

Here it is clear that the seizure of itens from Abouhalinma's
apartnent was objectively reasonable. As discussed above, the
warrant authorized the seizure of a broad range of itens
i ncluding a host of docunments "relating to the procurenent of
materials used in the construction or manufacture of explosive
devices", as well as "other evidence and things which constitute
evi dence" of Abouhalim's involvenent in the bonbing. Any common
sense readi ng of such a broad authorization nmust include all the
itens seized from Abouhalima's apartnent.

Even if one were to adopt a | ess sensible reading of the
warrant and conclude that itenms outside the scope of the warrant
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were seized, Abouhalima's claimwould still fail. Wen itens
outside the scope of a valid warrant are seized, "the norma
remedy is suppression and return of those itens, not invalidation

of the entire search.” United States v. Mitias, 836 F.2d 744,

747 (2d Gr. 1988) (citations omtted). The drastic renedy of
suppression of all evidence seized is not justified unless those
executing the warrant acted "in flagrant disregard" of the
warrant's terns. |1d.

Certainly the agents did not act in such blatant disregard
of the warrant's terns as would justify not only suppressi on and
return of any inproperly seized itens but al so suppression of any
itens that were properly seized. See id. at 747-48. See also

United States v. Abdel Rahman, No. 93 Cr. 181 (MBM, 1994 W

388918, at *2 (S.D.N. Y. July 22, 1994). Mor eover, Abouhal i ma
actually concedes that the sole itemobtained in this search that
was offered at trial -- a nmagazine article on explosives -- was
wi thin the scope of the search warrant. Thus, regardl ess of

whet her counsel noved for the article's suppression, it would

have been admtted into evidence.

C. Al l eged Violations of the Vienna Convention
Finally, Abouhalima clains that trial counsel should have
rai sed the issue of alleged violations of the Vienna Convention

on Consul ar Rel ations, April 24, 1963, 21 U S. T. 77 (hereinafter
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"Vi enna Convention" or "Convention").

Specifically, Abouhalinma argues that the Anerican | aw
enforcement officials who took himinto custody in Egypt and
transported himback to the United States failed to advise him
that, under the terns of the Vienna Convention, he could request
that the United States governnment notify the consulate of his
nation of citizenship -- Egypt -- that he had been taken into
custody. See Vienna Convention, Art. 36(1)(b).% Abouhalinm
contends that this | apse by Anerican authorities gave rise to an
actionabl e claimfor suppression of his post-arrest statenents.
Even assunming that there was a violation of the Vienna Convention
as Abouhal i ma suggests, Abouhalinm could not have brought a
successful notion for suppression of his post-arrest statenent
based on such a violation.

As a prelimnary matter, it is unclear whether Abouhalim
even has standing to assert a private right of action for a

violation of the Convention. As a general rule, treaties of the

56 Article 36 of the Vienna Convention provides in relevant part:

1. Wth a viewto facilitating the exercise of consul ar
functions relating to nationals of the sending state:

(b) if [the defendant] so requests, the conpetent authorities of
the receiving State shall, wi thout delay, informthe consul ar post
of the sending State if, within its consular district, a nationa
of that State is arrested or committed to prison or to custody
pending trial or is detained in any other manner. Any

conmuni cati on addressed to the consul ar post by the person
arrested, in prison, custody or detention shall also be forwarded
by the said authorities without delay. The said authorities shal

i nformthe person concerned wi thout delay of his rights under this
sub- par agr aph;

Vi enna Convention, Art. 36.
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United States do not create rights that are privately enforceabl e

in courts. See, e.d., United States v. Reed, 639 F.2d 896, 902

(2d Cr. 1981) ("[A] bsent protest or objection by the offended
sovereign, [a crimnal defendant] has no standing to raise

violation of international law as an issue."); United States v.

Rosent hal , 793 F. 2d 1214, 1232 (11th Cr.) ("Under international
law, it is the contracting foreign governnment that has the right

to conplain about a violation."), nodified on other grounds, 801

F.2d 378 (11th Cr. 1986), cert. denied, 490 U S. 919 (1987);

Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808 (D.C. Cr.

1984) (Bork, J., concurring) ("Treaties of the United States,
t hough the law of the land, do not generally create rights that

are privately enforceable in courts."), cert. denied, 470 U. S

1003 (1985).

Absent |l egislation providing a private right of action, an
i ndi vidual can enforce a treaty in court only if the treaty,
expressly or by inplication, provides for such an action. Tel-

Oen, 726 F.2d at 808. See also Smth v. Socialist People's

Li byan Arab Jamahiriya, 886 F. Supp. 306, 310 (E.D.N. Y. 1995),

aff'd, 101 F.3d 239 (2d Gr. 1996), cert. denied, 520 U S. 1204

(1997). In order to provide for a private right of action, the
treaty nmust be "self-executing,” that is, "it must prescribe []
rul es by which private rights may be determ ned."” Colunbia

Marine Services, Inc. v. Reffet Ltd., 861 F.2d 18, 21 (2d Gr.

1988) (internal quotation marks and citation omtted).

84



"I'n determ ning whether a treaty is self-executing, courts
|l ook to the intent of the signatory parties as mani fested by the
| anguage of the instrunent, and, if the instrunent is uncertain,
recourse nust be had to the circunstances surrounding its

execution.”" Diggs v. Richardson, 555 F.2d 848, 851 (D.C. Cr.

1976). See also Sumtonp Shoji Anerica, Inc. v. Avagliano, 457

U S 176, 180 (1982) (Interpretation of a treaty nust begin with
the | anguage of the treaty itself, and the clear inport of [the]
| anguage controls.)

Wil e the Vienna Convention does not expressly indicate
whet her a private action for its enforcenent is available, it
does state in the "Preanble" that:

t he purpose of such privileges and i mmunities [set

forth in the Vienna Convention] is not to benefit

i ndividuals, but to ensure the efficient performance of

functions by consul ar posts on behalf of their

respective States.

Vi enna Convention, Preanble (enphasis added).

The courts are split as to whether this | anguage, as well as

simlar | anguage throughout the Vienna Convention, forecloses a

private right of action for enforcenment of rights under the

Convention. Conpare Kasi v. Comopnwealth, 508 S.E. 2d 57, 64 (Va.

Ct. App. 1998) ("there is no reported authority for the idea that

a violation of the [Vienna Convention] creates any legally

enforceabl e individual rights"), and Republic of Paraguay V.

Al len, 949 F. Supp. 1269, 1274 (E.D. Va. 1996), aff'd, 134 F. 3d
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622 (4th Cr.), cert. denied, 523 U S. 371 (1998) ("a private

party may not seek redress for treaty violations" where treaty is
"sel f-executing" and Vienna Convention is "self-executing”), wth

United States v. $69.530.00 in United States Currency, 22 F

Supp. 2d 593, 594 (WD. Tex. 1998) (denying notion to suppress
for violation of Vienna Convention, but stating that "it appears
to this court that d ai nant does indeed have a right to be
informed that he could conmunicate with the Ni gerian Consul ate

and that this right was violated."), and United States v.

Esparza- Ponce, 7 F. Supp. 2d 1084, 1096 (S.D. Cal. 1998) (citing

"several courts" that have allowed individual clainms of
viol ations of the Vienna Convention to proceed, but explicitly
declining to decide this "nuddl ed" issue).
| need not wade into the norass over the existence of such a
private right of action because, even assum ng Abouhal i ma had
standing to bring such an action, suppression of his post-arrest
statenents woul d certainly not be a proper renedy. As one court
recently noted:
[t]he exclusionary rule is designed to protect core
constitutional values; it should only be enployed when
those values are inplicated. A convention or treaty
signed by the United States does not alter or add to
our Constitution. Such international agreenents are
inportant and are entitled to enforcenent, as witten,
but they are not the bedrock and foundation of our
essential liberties and accordingly should not be
cl oaked with the "nontextual and unprecedented renedy”
that protects those liberties.

$69,530.00 in United States Currency, 22 F. Supp. 2d at 595. See
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al so Esparza-Ponce, 7 F. Supp. 2d at 1097 n.9 ("The court does

not hold that suppression of statenents is the proper renedy for
a violation of the [Vienna] Convention").

Mor eover, even if suppression were a proper renedy for a
violation of the Vienna Convention, Abouhalim still could not
succeed on such a notion because, in order to secure such a
remedy, Abouhalim nust denonstrate prejudice resulting fromthe
vi ol ati on.

The issue of whether prejudice is required in order for an
i ndividual to secure any renmedy for a violation of the Vienna
Convention was addressed by the United States Court of Appeals

for the Second Circuit in Waldron v. INS, 17 F.3d 511 (2d Gr.),

cert. denied, 513 U.S. 1014 (1994). |In Waldron, the petitioner,

a citizen of Trinidad and Tobago, sought reversal of a decision
by the Board of Inmm gration Appeals upholding an inmm gration
judge's finding that the petitioner was subject to deportation.
The petitioner took issue with the immgration judge's failure to
informhimof his right to contact his nation's consul for
assi stance during the deportation proceedi ngs.

This failure violated 8 CF. R § 242.2(g), which reiterates
the requirenments of the Vienna Convention by requiring the
| mrm gration and Naturalization Service to inform deportees of
their right to contact their consuls. The Second Circuit
consi dered whet her an alien nust show prejudice froma violation
of the regulation -- and therefore the Vienna Convention -- in
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order to obtain relief. The court stated that:

[NNeither 8§ 242.2(g) nor [an unrelated regul ation] are
regul ati ons which inplicate fundanental rights W th
constitutional or federal statutory origins .

Section 242.2(g) was adopted to ensure conpllance W th
the Vienna Convention on Consul ar Rel ations . :
Article 36 of the Convention provides, inter alia, that
aliens shall have the freedomto conmunicate with
consul ar authorities of their native country . .

Al t hough conpliance with our treaty obligations clearly
is required, we decline to equate such a provision with
fundanental rights [where prejudice is assuned], such
as the right to counsel, which traces its originto
concepts of due process.

Waldron, 17 F.3d at 518. Thus, the Second Circuit held that a
show ng of prejudice was required. This prejudice requirenent
has been adopted by other courts where a crimnal defendant has,
Ii ke Abouhal i ma, sought suppression of statenents based on

all egations of simlar violations of the Vienna Convention. See

Esparza- Ponce, 7 F. Supp. 2d at 1096-97.

Turning to Abouhalim's claim he has neither argued nor
denonstrated that he was prejudiced in any way by the all eged
violations of the Vienna Convention. Nevertheless, it is clear
that such violations could not possibly have prejudiced
Abouhal i ma.

The provision of the Convention that Abouhalima clains was
viol ated provided himwi th the opportunity to have the Egyptian
consul ate notified that he had been taken into American custody.
Even i f Abouhalim was never infornmed of this right, the Egyptian
government was certainly well aware of his status because it was
t he Egyptian governnent itself that turned himover to Anerican
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authorities in Egypt. The failure to notify representatives of
t he Egyptian governnent of facts already known to the Egyptian
government coul d not under any circunstances be deened
prej udici al .

Clearly, there was no basis for an actionabl e suppression

nmoti on under the Vi enna Conventi on.

[11. Abouhalima's Newly Di scovered Evidence O ains

As a final matter, | nust consider Abouhalim's argunent
that "newly di scovered evidence" exists which is excul patory and
warrants a new trial. Specifically, Abouhalima points to: (i)
the post-arrest statenents of two co-conspirators, and (ii) the
governnment's failure to disclose prior to trial photographs of
Abouhal i ma show ng the wounds fromhis alleged torture. As

di scussed bel ow, each of these clains is entirely without nerit.

A Co- Conspirators' Post-Arrest Statenents

Abouhal ima cl ains that the post-arrest statenments of co-
conspirators Ranzi Yousef and Eyad Isnmoil constitute newy
di scovered evidence that nandates a new trial because it
under m nes evi dence essential to the governnent's theory of the
case. Areview of the two statenents, as well as the evidence
adduced at the two Wrld Trade Center bonmbing trials, reveals

that the statenents are in no way excul patory and cannot support
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a notion for a newtrial.

By way of background, at Abouhalima's trial, a witness for
t he governnent -- gas station attendant WIllie Mosh -- testified
to the sane facts that he provided to FBI Special Agent Erik
Pil ker shortly after the bonbing. Moosh's testinony pl aced
Abouhalima with the Ryder van at a gas station in Jersey City,
New Jersey at 4:00 a.m on the norning before the bonbing.

Follow ng the trial, in early 1995, co-conspirator Ranzi
Yousef was captured in |Islamabad, Pakistan, and on February 7,
1995, Yousef gave a statenent to American | aw enforcenent
agent s. %’

In relevant part, the FBI report of Yousef's statenent
r eads:

[ Yousef] stated that Abouhalima had never been
present with the Ryder van at a Jersey Cty, New
Jersey, gasoline station on the norning of the WIC
bombi ng. He maintained that the governnment w tness who
had testified to Abouhalim's presence at the station
had fabricated the story, and opined that the
government nust have paid himfor his testinony.

He noted that the van could not have been at the
gasoline station on the norning of the bonbing, because
it had been taken to Brooklyn, New York, on the evening
that it was actually reported stolen

Yousef Stnt. at 7.

Abouhal i ma argues that Yousef's statenent constitutes newy

57 Not wi t hst andi ng the fact that portions of Yousef's statenent
necessary to ny decision are excerpted here, | note that both Yousef's and
Ismoil's statements thensel ves remai n subject to non-dissenination orders.
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di scovered evi dence that refutes Mosh's testinony. 5
Specifically, Abouhalinma clains that:

[ T] he Yousef statenent has the van at the hotel

overnight until it was driven into the Wrld Trade

Center fromthe hotel during the day. The Muosh

i nci dent was supposed to have occurred at night, at

4:00 AM in New Jersey. It is inconsistent with the

Yousef statenent and irrational to claimthat the

def endants drove the van containing a nmassive bonb from

Brooklyn to New Jersey to get gas in the mddle of the

ni ght, and then back to the hotel in Brooklyn before it

was driven into the Wrld Trade Center.

Abouhal i ma' s Menorandumin Reply to the Governnment's Menorandum
in Opposition to Defendant's Suppl emental Mtions and Mtion for
Di scovery at 9. Despite Abouhalim's contentions, Yousef's
statenent cannot give rise to a successful notion for a new trial
under Rul e 33 because the statenent does not constitute evidence
whose adm ssion "would probably lead to an acquittal." Locascio,
6 F.3d at 949.

First, Yousef's statenent woul d not have been admtted into
evi dence, and thus, could not have had any effect on the outcone
of the trial. While Abouhalinm goes to great |engths in arguing
t hat exceptions to the hearsay rule provide for adm ssion of the
statenent, he fails to realize that all exceptions to the hearsay
rule are "to be applied in a conmobnsense manner, subject to the

district court's sound exercise of discretion in determ ning

58 VWi | e Abouhalima al so points to Eyad Isnoil's post-arrest
statement, Isnoil's statenent contains no nention of Abouhalinma, nor of the
wher eabouts of the van in the early norning hours before the bonbing. |Insofar

as Abouhalima relies on Ismil's statenent in support of his clains of
"inconsistency" in the government's theories in the two Wrld Trade Center

trials, that argunent is addressed infra at 103-05.
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whet her the hearsay docunent offered in evidence has sufficient
i ndependent indicia of reliability to justify its adm ssion.”

Reynolds v. Guiliani, No. 98 Gv. 8877 (WHP), 1999 W. 33027

(S.D.NY. Jan. 21, 1999) (quoting Gty of New York v. Pullmn

Inc., 662 F.2d 910, 914 (2d Gr. 1981)). Insofar as Yousef's
statenment seeks to excul pate his co-conspirators, it clearly
| acks such indicia of reliability -- a finding made previously

during the Abdel Rahman trial.

I n Abdel Rahman, the defendants noved for a mstrial based

on alleged Brady violations arising fromthe governnment's failure
to provide the Yousef statenment to the defendants. Judge Mikasey
denied the notion, in part because he found that the statenent

was unreliable.® Abdel Rahman Tr. at 12,432, 12,469. Judge

Mukasey' s concerns are conpounded here by Yousef's bl atant
attenpts el sewhere in the statenent to excul pate Abouhalima by

"shielding" himin his recounting of events.®

59 In coomenting on the reliability of Yousef's statenent, Judge
Mukasey st at ed:

a great deal of the material is in fact incul patory rather
t han excul patory, a good deal of it is contradictory internally,
and a good deal of it reflects . . . that M. Yousef was
wi t hhol ding information, sonmetimes explicitly withholding it, and
sometines | think it is plain fromother evidence that was
available in this case and in the Wrld Trade Center [case] that
his information is in conflict with the facts.

Abdel Rahman Tr. at 12,469. Further evidence of the unreliability of Yousef's
statenment regardi ng Abouhalima's role in the bonmbing is discussed in Appendi x
B, filed herewith under seal

60 For exanple, Yousef refuses to elaborate on Abouhalim's role in
t he bonbing and attenpts to explain away Abouhalim's presence at the bonb
factory with the | aughabl e contention that Abouhalim's presence was benign
because others, including a tel ephone repairman, also visited the |ocation
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These factors would likely result in a finding that Yousef's
statenent is inadm ssible, and Abouhalim's notion could be

deni ed on that basis alone.® See United States v. Stronberq,

179 F. Supp. 278, 279-90 (S.D.N. Y. 1959) (defendant's notion for
a new trial based on newly discovered evidence nust be denied
because newl y di scovered evidence was not adm ssible, and thus,
coul d not possibly produce a different result at a newtrial).
Even assum ng that Abouhalim could clear the adm ssibility
hurdl e, he would still face the fact that Yousef's statenent
contains several inculpatory references to Abouhalima's role in
t he bonbing. Abouhalima attenpts to defuse this issue by arguing
that he is only offering the portions of the statenent favorable
to his argunent. The rule of conpleteness, however, would all ow
the governnent to introduce the bal ance of the statenent --
including the incul patory material. See Fed. R Evid. 106. See

al so Phoeni x Associates 111 v. Stone, 60 F.3d 95, 102 (2d Cr

1995). Taken as a whol e, Yousef's statenent certainly would not

have | ead to Abouhalima's acquittal, and in fact, would likely

VWil e Yousef's statement may contain sone indicia of reliability insofar as it
is against his own penal interest, blatant attenpts at shielding such as these
cast into doubt the reliability of all Yousef's attenpts to excul pate his co-
conspirators.

61 Earlier in this Opinion, | credited Yousef's statement with regard
to the main charge of the World Trade Center bonmb. Certainly Yousef's
assertion that the main charge was urea nitrate contains anple indicia of
reliability because it is entirely incul patory and does not conflict with any
evidence in this case. The portion of Yousef's statement at issue here is
quite different. It seeks to excul pate co-conspirators and is at odds with
in-court trial testinmony that was subjected to cross-examnation. As such, it
cannot be deemed sufficiently reliable.
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have bol stered the governnent's case agai nst Abouhal i ma.

Moreover, even if the only portions of the statenent that

were admtted were those sel ected by Abouhalima -- the portions
excer pted above -- those portions still would not constitute
evi dence that "would probably lead to an acquittal."” Locascio, 6

F.3d at 949. Such an argunment assunes that the jury would credit
Yousef's statenent -- the statement of an avowed terrorist and
masterm nd of the World Trade Center bonbing -- over the in-court
testinony of WIllie Mosh, an apparently unbi ased eyew t ness.
That is an assunption that | amunw lling to make.

Even if the jury were to credit Yousef's testinony and
accept as true his claimthat the conspirators did not visit
Moosh's Jersey City gas station in the early norning hours before
the bonbing, it still seens inprobable that this evidence would
lead to an acquittal in light of the enornous anount of evidence
of Abouhalim's guilt independent of Mosh's testinony.

As a final note, Abouhalinma's contention that the governnent
sonehow of fered inconsistent theories at the two Wrld Trade
Center trials is patently frivolous. Abouhalinma takes issue with
evi dence introduced by the governnment at the second Wirld Trade
Center trial that Isnoil took a hotel roomin Brooklyn on the

eveni ng before the bonbing and that his registration card from
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the hotel indicates that he checked in with a van.® Abouhalinma
clainms that this fact sonmehow underm nes Mbosh's testinony in the
first trial placing Abouhalima wth the Ryder van at a Jersey
City gas station at 4:00 a.m the followng norning -- especially
in light of additional evidence indicating that the conspirators
drove the bonb-1laden van fromthe hotel in Brooklyn to the Wrld
Trade Center just before noon on the day of the bonbing.

Despite Abouhalim's contentions, the evidence adduced at
the two trials concerning the novenents of the Ryder van in the
hours before the bonbing is anything but contradictory. Taken as
whol e, the evidence indicates that the van was transported from
the hotel in Brooklyn to Jersey City, New Jersey -- a nove
presumably made so the conspirators could engage in |ast mnute

| oadi ng and fine tuning of the explosive device at the bonb

62 As expl ained by Assistant United States Attorney M chael Garcia at
t he Hearing, the government becane aware of Ismoil's hotel roomin Brooklyn
after the FBI obtained the phone records of an associate of Ismoil's in July
1994. The phone records listed a collect call from Brooklyn to the associate
on the night before the bombing. The FBI traced the Brooklyn nunber to the

hotel and then obtained a search warrant for the hotel. FBlI Special Agent
Brian Parr was anong those who executed the warrant, and Parr obtai ned a guest
card fromthe hotel listing Eyad Ismoil's nane and his vehicle as a van. Upon

obtaining the card, Parr placed his initials on it and the date it was
obtained -- July 14, 1994. Hearing Tr. at 102-03.

Abouhal i ma sought to call Parr at the Hearing in an attenpt to
det ermi ne when the governnent |earned of Isnoil's hotel roomin Brooklyn, or
alternatively, "have sone representation fromthe government about where that
i nformati on came from and whether they did have it at the tine of the

Abouhalima trial". Abouhalinma hoped to establish that the government had this
i nformati on during Abouhalima's trial and inproperly failed to provide it to
trial counsel. In light of Parr's notation on the guest card and Garcia's

expl anati on of the events preceding the discovery of the card, it is clear
that there was no reason to hear from Parr because the guest card was not
obtained until well after the jury's verdict in the first Wrld Trade Center
bonbing tri al
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factory in Jersey City -- and then taken to a gas station also in
Jersey City. The evidence further indicates that, after the van
was filled with gasoline, it eventually returned to the Brooklyn
hotel, presumably in order to pick up Isnoil, who then drove the
van to the Wrld Trade Center.®

Abouhal i ma does not provide any evidence as to how t hese
events are in any way inconsistent.® Thus, it is clear that
neither Yousef's nor Isnoil's post-arrest statenents provide any
basis at all to support Abouhalima's notion for a new trial based

on newy di scovered evi dence.

B. Phot ogr aphs of Abouhal i ma Reveal i ng
H's Al eged Torture

Abouhal i ma al so argues that the governnment withheld fromthe

63 In his statement, Ismoil contends that he was met at the hotel by
the conspirators at approximately 9:00 a.m -- six hours after the tine that
Moosh cl ainmed to have seen the Ryder van at the Jersey City gas station

64 The only evidence that Abouhalima offers in support of his claim
of inconsistency is an offer of expert testinony that:

a van packed with the expl osives posited by the governnent was

hi ghly volatile and coul d expl ode upon jarring or carel ess
handl i ng, hence needl ess driving around in it on the night before
t he expl osi on was unlikely.

Abouhal i ma' s Menmorandum in Conpliance with the Court's Orders at 12. Cdearly
this offer provides no support for Abouhalima's claim First, it assumes that
driving the van from Brooklyn to New Jersey was "needl ess". Abouhalim has
cone forward with no evidence to support that inference, and in fact, the

evi dence seens to indicate that taking the van to Jersey City was a necessary
part of the preparations for the bonmbing. Second, no expert is needed to
testify that handling, transporting and m xing volatile chem cals and
expl osi ves is dangerous business -- that fact is self-evident. Nevertheless,
that is exactly the type of activity in which the conspirators engaged

t hr oughout the conspiracy. Thus, Abouhalima's claimthat, on the eve of

achi eving the object of their conspiracy, the conspirators would have suddenly
shi ed away from such hazardous activity is basel ess.
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defense "origi nal photographs” of Abouhalima taken after he was
turned over to American | aw enforcenent authorities. See
Abouhal i ma Menorandum i n Conpliance at 20. Abouhalima clains

t hat the phot ographs display "sone of the wounds" fromhis

all eged torture at the hands of Egyptian authorities, and thus,
coul d have been used before and at trial in support of various
nmotions to dismss the indictment or suppress Abouhalim's post-
arrest statenments. [d.

Abouhal ima's clains arise fromtwo sets of photographs of
Abouhal i ma taken by Anerican | aw enforcenent officials after the
officials took himinto custody in Egypt. The first set consists
of five photographs that were taken aboard the airplane that
returned Abouhalima to the United States (collectively, the
"Airplane Photos"). In the first two of the Airplane Photos,
Abouhalima is fully dressed, seated, blindfol ded and handcuffed
with his hands in front of him In the next photo, Abouhalima is
seen without the blindfold, seated and | eaning across a table in
di scussion with an unidentified individual. There is an
addi ti onal photo in which Abouhalim, again seated and w t hout
bl i ndf ol d, appears to be blow ng his nose. The final picture is,
like the first three, of Abouhalim seated with the blindfold.

The second set of photos were taken after Abouhalina's
arrival in New York, apparently at the Metropolitan Correctional
Facility (collectively the "MCC Photos"). Abouhalima is nude in
t hese photos, and cl ose-up photographs of what appear to be
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wounds fromhis alleged torture are depicted.

Abouhalima's clains as to each set of photographs are
equal |y specious, but factually distinct. Thus, each will be
addressed separately.

1. The Ai rpl ane Phot os

Abouhal i ma contends that neither copies nor originals of the
Ai rpl ane Photos were provided to defense counsel until after
trial, and as a result, the photos constitute newy discovered
evi dence that nmandates a newtrial. Not only is Abouhalim's
claimthat the governnent failed to turn over the Airplane Photos
until after his trial incorrect, but even if it were correct, his

claimwould still fail.

As to the factual inaccuracies, Abouhalima's trial counse
was provided with the Airplane Photos during trial, not after
trial, as Abouhalina suggests.® The Airplane Photos thensel ves
were received into evidence as Abouhalim Exhibits C, D, E, F and
G and Abouhalima's trial counsel cross-exam ned NYPD Detective
Loui s Napoli concerning the photos. See Trial Tr. at 5979-80.
Thus, insofar as Abouhalima's notion relies on the Airplane
Photos, it nust fail because it cannot even satisfy the first

el ement of a newy discovered evidence claim-- that the evidence

65 Apparently, Abouhalima's confusion on this issue stems fromthe
fact that at trial one of the prosecutors mstakenly represented that the
Ai rpl ane Photos had been supplied to Abouhalim's defense counsel before
trial. See Trial Tr. at 5979.
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was di scovered after trial. See Locascio, 6 F.3d at 949.

Mor eover, even assum ng that the photos were di scovered
after trial, Abouhalim's notion still would fail because the
Ai rpl ane Photos do not constitute evidence whose adm ssion "woul d
probably lead to an acquittal.” 1d. Abouhalina argues that the
phot ogr aphs coul d have been used to "docunent the [alleged]
torture and to contest the voluntariness of the statenents taken
aboard the airplane", and presunably serve as the basis for
nmotions to dismss the indictment or suppress Abouhalim's post-
arrest statenents. Abouhalim's Menorandumin Conpliance at 20.

Despite Abouhalim's contentions, the Airplane Photos
provi de no evidence of torture or coercion. Abouhalim displays
no injuries or other visible after-effects of torture, and aside
from handcuffs and the occasional use of a blindfold -- neither
of which could be deened coercive under the circunstances --
there is absolutely no evidence of any coercion.

Mor eover, even if the photographs did provide sone evidence
to corroborate Abouhalinma's clains of torture, any notions nade
by Abouhalima based on such m streatnment would still have failed
because of the lack of any evidence of Anerican involvenent in
the alleged torture. See supra Part [I1(A).

2. The MCC Phot os
Abouhalima's claimwith regard to the MCC Photos is

simlarly lacking in nerit. Here, Abouhalim's sole contention
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is that the governnent provided only black and white photocopies
of the MCC Photos, and never provided originals or better quality
phot ocopi es.

I n support of these clains, Abouhalinma offered testinony of
Jesse Berman, Esq. at the Hearing. Berman served as Abouhalim's
defense attorney for approximately five weeks after Abouhalim
arrived in the United States. Abouhalim also submtted an
affirmation from Law ence Vogel man, Esq., who replaced Bernan as
Abouhal i ma' s defense attorney, but served for only a few days
bef ore being replaced by Abouhalima's trial counsel, Hassen |bn
Abdel | ah, Esq.

Both attorneys indicated that they were in possession of the
bl ack and white photocopies of the MCC Photos, but never received
originals or duplicate originals. |In addition, as revealed by a
review of the file used by both attorneys, there is no evidence
that either attorney requested better quality photocopies or
ori gi nal photographs fromthe governnent -- a fact to which
Abouhal i ma' s counsel stipulated at the Hearing. See Hearing Tr.
at 365.

As set forth above, it is clear that this argunment cannot
give rise to a cogni zable newy di scovered evidence cl ai m because
t he original MCC Photos could have been di scovered before or
during trial wth the exercise of due diligence. Locascio, 6
F.3d at 949.

Mor eover, even if the original MCC Photos could not have
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been di scovered through due diligence, Abouhalim's notion would
still fail because, as with the Airplane Photos, there is
absol utely no evidence what soever of Anerican involvenent in

Abouhal ima's all eged torture.

AJAJ' S MOTI ON

In Alaj’s Rule 33 notion, brought through the assistance of
hi s appell ate counsel, Maranda Fritz, Esq., Ajaj clainms that
there are several areas of newy discovered evidence. He also
clains that to the extent his trial counsel, Austin Canpriello,
Esq., failed to discover or use the alleged new evidence, he
received ineffective assistance of counsel. At the Hearing on
Ajaj’s notion, Ajaj presented the testinony of Attorney
Canpriell 0% and the testinony of Mohammad Nabil El masry, an
interpreter hired by Attorney Canpriello to assist in his
representation of Ajaj. Defendant Ajaj, given two opportunities
to testify, intentionally failed to do so. A brief explanation
IS necessary.

Several tines throughout the course of his incarceration for
the Wrld Trade Center bonbing, A aj engaged in hunger strikes to
protest conditions of his confinenent. Presently, his health is
not robust. Since his conviction, A aj was diagnosed with |ung

cancer and one of his lungs was surgically renoved.

66 In accusing Attorney Canpriello of inconpetence, Ajaj waived the
attorney client privilege with respect to their comunications.
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Upon Ajaj’s relocation to the MCC in New York City for
pur poses of the Hearing, he engaged in a hunger strike to protest
conditions he allegedly suffered in transit and at the MCC. A aj
sought the intervention of the court and appeared before ne at a
conference on January 29, 1999. At the conference, Ms. Fritz
argued that Al aj had suffered through a series of events that
caused himto engage in the hunger strike. She stated:
[Tl his is not sonething that he does on a whim or
a fancy. [It’s not sonething he does because he’'s
having a bad day. 1It’s not sonething he does
because he’s in a bad nood.

Conf. Tr. at 5.

Because the law is clear that Ajaj did not have the absolute
right to be present at the Hearing, | ordered that if A a did
not begi n consunption of food the foll owm ng day, he would be
returned to the appropriate facility designated by the Bureau of

Prisons and |lose his privilege to be present. Conf. Tr. at 6.

See Fed. R Cim P. 43. See also Barber v. United States, 142

F.2d 805, 806-7 (4th Cr.), cert. denied, 322 U S. 741 (1944)

(defendant’ s presence not required at post-conviction hearing on
new y di scovered evidence). After the conference, Alaj agreed to

end his hunger strike. See United States v. Ajaj, 93 C. 180

(January 29, 1999).
Ajaj was present, seened healthy and was active in
conversations with Ms. Fritz during the first week of testinony.

When the court resuned the Hearing on Monday, March 1, 1999,
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however, Ajaj appeared in court in a wheelchair allegedly in a
severely weakened condition froma weekend hunger strike. As
Ajaj was wel |l -aware throughout the weekend, Attorney Canpriello
was scheduled to testify that Monday norning. M. Fritz sought
an adjournnent claimng that, because Ajaj was the only other
party to the conversations with Attorney Canpriello, she needed
himto be healthy and active to assist her in questioning. The
request was denied and the Hearing conmmenced. Hearing Tr. at
391.

During Attorney Canpriello’ s testinony, A aj’s conduct was
di sruptive, and he was renoved fromthe courtroom After
Attorney Canpriello and M. Elmasry conpleted their testinony on
Tuesday, March 2, 1999, Ms. Fritz infornmed the court that A aj
m ght also want to testify. 1d. at 708. Because Ms. Fritz
asserted that due to Ajaj’s condition fromthe hunger strike, he
could not testify imedi ately, she was given | eave to take a
vi deo deposition of Ajaj if she wanted to put any testinony from
hi mon the record. The deadline for subm ssion of the deposition
was set for March 26, 1999. 1d. at 709. The court was inforned
that despite the parties agreeing upon a specific date to take
Ajaj’s deposition, Ajaj continued in further hunger strikes. He
was unable to proceed on the schedul ed date and his video
deposition was never submtted.

The burden of persuasion rests with Ajaj in this proceeding.
| therefore exam ne the evidence set forth by Ajaj as it
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exi sts. ¢

Ajaj argues that since his conviction, he has devel oped new
evi dence regarding: (1) his departure to Pakistan; (2) his
activities in Pakistan; (3) his return to the United States; (4)
the luggage he carried into the United States; (5) his contacts
wi th Ranzi Yousef; and (6) the co-conspirators’ |ack of know edge
of Ajaj. A aj also argues that, to the extent the court finds
that his trial counsel had an adequate opportunity to obtain or
use evidence that could have been discovered before or during
trial through the exercise of due diligence, trial counsel’s
failure to do so violated his right under the Sixth Armendnent to

ef fecti ve assi stance of counsel.

Al l eged Newl v Di scovered Evidence Regarding Aiaj’s
Departure to Paki stan

67 The parties submitted letters to the court explaining the reasons
behind Ajaj's failure to subnmit to a video deposition on the schedul ed date
and on any subsequent dates through March 26, 1999. M. Fritz’' subm ssions
pl ace part of the blanme for this failure on the government because the
government informed Ms. Fritz on March 2, 1999 that it was unavail able from

March 21 through March 26.

The blame for Ajaj’s failure to testify can only be placed on
Ajaj. There is sufficient evidence fromthe timng of Ajaj’s hunger strikes
to conclude that they are a tactic of manipulation. Contrary to Ms. Fritz’
argunent at the January 29, 1999 conference that Ajaj does not engage in self-
destructive behavior on a “whimor a fancy”, Attorney Canpriello testified at
the hearing that on one occasion, he and Ajaj discussed Ajaj’s “suicide”
attenpt in prison:

Ajaj made it clear to me that that mght happen fromtine to
time but that | should not worry about it. That those were
not for real, that Islamforbade suicide and he woul d not
really do it. That | should keep just working on the case
and not let it deflect ne.

Hearing Tr. at 441.
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A Summary of the Evidence at Trial

The evidence at trial established that Ajaj initially
entered the United States on Septenber 9, 1991. After arriving
in Houston, Texas, Ajaj filed a petition for political asylum
| nstead of appearing at the hearing regarding his petition, A aj
| eft the country under an assunmed nane, an action which resulted
in the cancellation of his asylum application for |ack of
prosecution.

Wen Ajaj left his apartnent in Houston, Texas, he infornmed
his | andlord that he was noving to New York. H's story was not
conpletely true. Wile nonths later, Alaj did go to New York, he

first travel ed to Peshawar, Pakistan on reservations that,

begi nning April 18, 1992, he, Mhanmmad Abid and | brahi m Sul ai man
had nmade t hrough TWA.

On the night of April 23, 1992, Ajaj called Omar Ooaid and
asked himfor a ride to the Houston airport. Contrary to what he
told his landlord, Ajaj told Obhaid himthat he was traveling to
India as part of his |eather business.

On April 24, 1992, (baid drove Ajaj to the airport. He was

asked by Ajaj to sell Aaj’s car and send Al aj the noney. A aj

68 Ajaj failed to obtain what is known as “advance parole”, a
procedure which allows an asylum seeker to travel abroad and re-enter the
United States without forfeiting a pending claim
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left Cbaid a forwardi ng address in care of “El Jihad”® magazi ne
i n Peshawar, Paki stan and asked Obaid not to tell Ajaj’s uncle

that he had left the country.

B. The Al eged Newl y Di scovered Evi dence
1. Ajaj’s Wirk in University Services
Ms. Fritz first argues that new evidence establishes that,
for many years prior to |leaving the Mddle East for Houston,
Texas, Ajaj was in the business of providing university services
to Pal estinian students. In connection with that business, A aj

i nnocently sought to travel from Texas to Paki stan to neet

university admni strators and obtain information regarding
application processes and financial assistance.

Ms. Fritz clainms that a long list of individuals could
testify about Ajaj’s university services business, activities and
intentions in the Mddle East: Mhamed Abu Khdai r; Mahnoud Abu
Khdair; Ali Sabra; Richard Bernstein;, Abu Bassam Mahnmoud Al -
Bazayah; Hasan Mohamred Al - Bazayah; Bilal Al-Heyary; Mihanmed
Abi d; Omar Obaid; and | brahim Sul ai man. See A aj Menorandum at
48-9; Fritz Affirmation in Support, Ex. 34, 35, 37, 46, 47, 48,
49, 50; Fritz Letter dated Feb. 4, 1999.

VWile other than Omar haid, the individuals |isted above

69 Transl ated, “Jihad” sonetines neans “holy war”.
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did not testify at trial, their proposed testinony woul d not
constitute newy discovered evi dence.

As an initial matter, as set forth in their affidavits
submtted as exhibits to Alaj’s notion, the testinony of these
W t nesses woul d have been based chiefly on what Ajaj told them
Such testinony is clearly hearsay and woul d not be adm ssi bl e
evi dence.’® See Fed. R Evid. 801(c).

Even if their affidavits reveal ed adm ssi bl e evi dence,
however, the two points bel ow denonstrate that the testinony from
these witnesses is not “new evidence that “woul d probably | ead
to an acquittal.” Locascio, 6 F.3d at 949. First, the evidence
is not “newly discovered” because Attorney Canpriello testified
at the Hearing that he knew about Ajaj’s university services
occupation before trial and investigated A aj’s background by
discussing it with Alaj “on several occasions at great |length.”
Hearing Tr. at 454.

Second, and nore inportantly, evidence of Ajaj’s university
servi ces business was actually presented at trial and did not
lead to an acquittal. The evidence was presented in the form of
recorded tel ephone conversations between A aj and Mohammed Abu

Khdair. Attorney Canpriello argued fromthis evidence that

70 Wth the exception of Bassam and Abid, Ms. Fritz sought to call
all of the witnesses |listed above at Ajaj’'s hearing. See Fritz Letter dated
Feb. 4, 1999. After a discussion on the record in which | noted the problem

of their hearsay testimony, | ruled that “if after hearing Ajaj testify I
figure that these people are necessary in some way to cone in and testify,
we'll take a chance on thenf. Hearing Tr. at 133. As noted above, however,

Ajaj never testified.
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Ajaj’ s tel ephone conversations with Mohamred Abu Khdair from
prison which, in part, referenced his student services business,
were entirely innocent. Trial Tr. at 8837-39, 8911-12. Thus,
any further testinony fromthe wtnesses |isted above regarding
Ajaj’s university services business would clearly have been
cunul ati ve and cannot be considered newy di scovered.

From the above, it is also clear that Attorney Canpriello
did not provide constitutionally ineffective assistance of
counsel in failing to investigate further or present further
evidence on Ajaj’s university services business to the jury.
Notwi t hst andi ng the fact that there can be no “prejudice” found

to satisfy the second prong of Strickland fromthe |ack of

presentation of the largely inadm ssible and cunul ati ve evi dence,
Attorney Canpriello’ s testinony showed that his decisions on this

i ssue were al so “objectively reasonabl e”.

& Ms. Fritz clainms to have newmy discovered a letter dated April 10
1992 from Ajaj to Mahnoud Abu Khdair which describes Ajaj’s intentions with
respect to his university services business in Pakistan. Fritz Affirmation in
Support, Ex. 35. Notw thstanding the hearsay present in its text, even if the
| etter was unknown or coul d not have been discovered at the time of trial, the
basis for letter -- Ajaj’s involvenent in university services -- was known.
Ajaj may have discovered the letter after trial, but he has failed to show
that it would not have been cunul ative of the evidence al ready consi dered and
that, even if adm ssible, “would probably lead to an acquittal.” Locascio, 6
F.3d at 949.

Ms. Fritz also clainms to have newy di scovered evidence about why
Ajaj told Omar Cbaid not to tell Ajaj’'s uncle that he was | eaving Texas. Qmar
haid' s affidavit states that “Ajaj nmentioned that he did not want Orar to
tell his uncles (sic) about his travel plans because they would tell Ajaj’s
not her, who was in ill health and would worry about him” Fritz Affirmation
in Support, T 89, Ex. 47, 1 8. Omar Obaid testified at trial, however
Not hi ng he woul d have to say about what Ajaj told himor what he knew from
Ajaj, therefore, can possibly be deemed “newl y discovered” evidence. As M.
Fritz is well aware, this infornmation was available at the time of trial
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Attorney Canpriello not only recogni zed that much of the
testinony fromthese w tnesses woul d be inadm ssibl e hearsay, "
but he also felt that since Ajaj’s university services work was
supported by other evidence presented at trial that could not be
cross-exam ned, he already had sufficient material to argue in
summation that Ajaj’s trip to the Mddle East was entirely
innocent. Hearing Tr. at 457, 538; Trial Tr. at 8935.

One additional matter bears nentioning. Mhamed Abu
Khdair, one of the witnesses |listed above, is repeatedly
referenced throughout Ajaj’s papers as being able to offer newy
di scovered evidence which Attorney Canpriello ineffectively
failed to obtain. Attorney Canpriello s testinony clarified not
only what he knew about Mohammed Abu Khdair at the time of trial
but al so why he cannot be adjudged to have provided i neffective
assi stance of counsel in failing to call Abu Khdair as a w tness.

Attorney Canpriello spoke with Abu Khdair before trial,

di scovered that he had been debriefed by the FBI and sought to

| earn from Abu Khdair what he told the governnent. Hearing Tr

at 449, 452. Although Abu Khdair assured himthat he had told

t he governnent nothing harnful, A aj had previously told Attorney
Canpriello that Abu Khdair was a “dear friend of his” who was
“very, very stupid.” 1d. at 534, 535, 537.

Attorney Canpriello also knew that while Alaj was in prison

2 Hearing Tr. at 543, 546.
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for returning to the United States on a fraudul ent passport in
the nonths before the Wrld Trade Center bonbing, Abu Khdair used
his tel ephone to assist Ajaj in communicating with Ranzi Yousef.
Id. at 535. In fact, Abu Khdair’s |awer told Attorney
Canpriello that the governnment had subpoenaed Abu Khdair and that
he was going to assert the Fifth Amendnent privil ege agai nst
self-incrimnation. [d. at 537; Fritz Affirmation in Support,

Ex. 34.

Thus, while Attorney Canpriello recognized “that there were
things that we could call M. Abu Khdair to the stand for in this
trial that were marginally helpful for M. A aj”, he was
concerned that Abu Khdair would be a dangerous witness. 1d. at
535. Ajaj had told Attorney Canpriello that “he woul d rather
| ose the trial than do anything to jeopardize M. Abu Khdair.”
lLd. at 538.

2. Ajaj’s Conflict wwth MIlitant Mislins

Ms. Fritz also argues that Ajaj could not have been
departing for the Mddle East for the sinister purposes the
gover nnent suggested’ because new y di scovered evidence shows
that his university services work “aroused the ire of” and caused
himto be “harassed and targeted by mlitant Mislim groups,

i ncluding Hamas.” Ajaj Menorandum at 36.

73 See infra Part II1(A)-(B).
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Because this evidence was known at the tinme of trial,
however, it cannot be considered newy discovered. Attorney
Canpriello testified that Alaj told himthat “one group or two
separate groups . . . issued a death warrant for him because of
his activities in student services and . . . this group or these
groups did not want Pal estinian youth to |eave the country, in
order to get better educated, but wanted themthere as a basis,
for . . . [i]nfatadah” (sic).”™ Hearing Tr. at 541-2.

Attorney Canpriello’ s testinony further enlightens us as why
his failure to call attention to this evidence cannot be
considered ineffective assistance of counsel.

[Ajaj] and | discussed whether or not and the
extent to which [this issue] could be used to help
himin [the] trial. . . And | had several problens
with that . . . One problemwas that . . . the

fact that group X wanted to kill M. Ajaj did not
necessarily nmean he wasn’'t a nenber of group Y.

Secondly, . . . | didn't want to inport things
about various terrorist organizations into this
trial. . . In addition, M. A a] was very

anbi val ent about this because M. Ajaj expl ai ned
to me that we didn't want to be too critical of
any of these organi zati ons because at any given
nmoment sone of these folks could be in control of
t he nei ghborhood where he had relatives and if we
went in this direction, we would have to tread
very lightly to begin with, lest we offend the

e Transl ated, “intafadah” nmeans uprising and generally refers to the
Pal esti ni an uprising against |srael.
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wrong people and there be repercussions to his
famly back in Jerusal em

Id. at 634- 36.

Attorney Canpriell o s decision, based on this discussion,
was obviously entirely thoughtful, intelligent and conpetent and
shoul d not be second-guessed on this notion.

3. Ajaj’s Departure to Pakistan

Ajaj also argues that he has di scovered new evi dence about
his departure to Pakistan.”™ Although the governnment proved that
Ajaj reserved tickets to Pakistan with Mohamrad Abid, Abid has
filed an affidavit stating that A aj obtained his ticket to
Paki st an when Abid canceled his own trip to Pakistan and posted a
note on a bulletin board. Ajaj contacted Abid in response to the
note and bought his ticket. Fritz Affirmation in Support, EX.

46.

This evidence is nost obviously not new and certainly not a
basis to find ineffective assistance of counsel. |If these are
i ndeed the true events of Ajaj’s receipt of his ticket to
Paki stan, Alaj was well aware of this information before and
during the time of trial. |If he kept this information fromhis
attorney, his attorney cannot be held inconpetent for failing to

di scover it. See Strickland, 466 U. S. at 691.

Additionally, Attorney Canpriello made clear at the Hearing

s Once again, the April 10, 1992 letter is deemed inportant to this
i ssue. But see supra note 71.
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that his strategy on the entire issue of Ajaj’s departure was
reasonabl e and within conpetent professional nornms. Attorney
Canpriello testified:

| did not want to focus any attention on M.
Ajaj’s trip out of the country . . . M. A a] went
out of the country illegally. That's a problem
He went out of the country under sonebody el se’s
name. That's a problem He did it precipitously.
That’s a problem . . [I]t seened to ne that that
supported [the governnment’s] theory as to where he
was going, as to why he did not want people to
know where he was going, and so, contrary to the
defense | think Ms. Fritz suggests m ght have been

efficacious, | did not, as a consci ous deci si on,
want to focus any attention to how he left the
country.

Hearing Tr. at 614-15.

1. Alleged Newy Discovered Evidence Regarding Alaj’s
Activities in Pakistan

A Summary of the Evidence at Trial

After Ajaj arrived in Peshawar, Pakistan in April 1992, the
entry and exit stanps in his passport indicated that he travel ed
t hrough several countries in the Mddle East, including Saudi
Arabia. According to Ajaj’s Pakistan Certificate of
Regi stration, Ajaj returned to the Peshawar region on or about
June 14, 1992.

On July 1, 1992, Ajaj visited the consul ate section at the
United States enbassy in |Islambad, Pakistan. Ajaj clainmed that
he had only been in Pakistan for a few weeks and that he was

enpl oyed at the Islamc University in |Islambad. Karen Stanton
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a United States enbassy official, told himthat the |slambad
office could not help himreturn to the United States because
when he left the United States, he had not obtai ned advance
parol e. ’®

I nstead of going to the Anmerican Enbassy in New Del hi, India
as he was instructed, A aj and Ranzi Yousef, w th whom he had
made contact in the Mddle East, created false identities for
t hemsel ves in the nanmes of “Khurram Khan” and “Azan Mbhanmad”.
They col |l ected and created fal se records to support their false
identities and jointly prepared to enter the United States
illegally. They nmade their travel arrangenents together,
provi ded the Ghandara Travel agency with a single contact
t el ephone nunber for both of themand travel ed together in
adj acent seats in first class from Peshawar to Karachi on August
31, 1992. At Karachi, A aj and Yousef entered the connecting
ai rpl ane separately and sat separately in first class for the
final leg of their trip to New York.

At Kennedy Airport, upon discovering that Ajaj was using an
al tered passport, his bags were inspected. Anong the itens found
in Ajaj’s luggage was a “Letter of Introduction” to a terrorist

trai ning canp known as Canp Khal dan.

B. The Al eged New y Di scovered Evi dence

76 See supra note 68.
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Attorney Fritz argues that newy di scovered evidence
establishes that, contrary to the governnent’s argunent at trial
that Ajaj traveled through the Mddle East to obtain the “Letter
of Introduction” to the terrorist training canp, no such travel
occurred. She argues that A aj spent the summer of 1992
researching universities in Pakistan.

1. Wtnesses Regarding Ajaj’s Wirk in University
Servi ces

The di scussion above in Part 1(B)(1) details my reasoning
with respect to this proposed evidence. Any information that
witnesses in the Mddl e East could provide about Ajaj’s

uni versity services business can be considered neither “newy

di scovered” nor a basis for a finding of ineffective assistance
of counsel.

Because Ms. Fritz highlights the proposed testinony of four
w tnesses for this claim however, further discussion is
necessary. See Ajaj Menorandum at 48-50. Allegedly, Abu Bassam
woul d testify that he net Ajaj in Pakistan and that they travel ed
together to the university in Islamabad. Mahnoud Al - Bazayah
woul d testify that he nmet Ajaj at the Azzam house in Peshawar,
Paki stan in May, 1992. New York Tines reporter Richard Bernstein

woul d confirmthat the Azzam house is frequented by students.
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Finally, Sulaimn A Khawal dah’” would testify that he nmet A aj
during the sumrer of 1992 in Peshawar.” Fritz Affirmation in
Support, Ex. 49.

Attorney Canpriello’ s testinony sheds sone further |ight on

t he conpetent, professional and effective counsel he provided

with respect to the proposed testinony of these w tnesses.
First, Attorney Canpriello testified at the hearing:
| explained to [Ajaj] that | did not think that it

did [hin] a great deal of good if [he coul d]
account for sone of his tinme in Pakistan, but not

all of histinme. . . . | told him[that |I] was
really interested . . .if there was a person who
could say that, “I was with Ajaj in Pakistan from

the day he landed until the day he left, and that
t hroughout that entire period of tinme never once
did he go to Afghani stan, never once did he go to
a training canp, and here is what he and | did
together during that tinme.”

Hearing Tr. at 603.
Second, Attorney Canpriello testified:

| don't believe [Ajaj] ever gave ne the nane of any
human being that he visited at any university . . .
Ajaj told nme about Islamabad . . . and | know t hat
[Ajaj] told ne he went to Afghanistan. Beyond that |
don’t know where else he went, if anywhere else, in

m Sul ai man Al Khawal dah and | brahi m Sul ai man are the sane
i ndi vi dual .
8 Sul ai man was tried and convicted of perjury before a jury on

January 28, 1998. United States v. Sulaiman, 96 Cr. 133 (WK). According to
Attorney Canpriello, he knew about Sul ai man and di scussed with Ajaj the
possibility of calling himas a witness at trial. “M. A aj did not want ne
to go near M. Suliman (sic). One reason why | believe M. Ajaj did not want
me to go near M. Suliman (sic) was M. Ajaj told nme that M. Suliman (sic)
went every year to Afghanistan to fight Russians sort of the way you and I
woul d go on vacation. . . . M. Ajaj had no interest in getting M. Sulimn
(sic) involved in this case.” Hearing Tr. at 613.
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Paki st an.
ld. at 687-88.

Third, Attorney Canpriello recognized from conversations
with Alaj that while the Azzam House in which he did stay in
Peshawar was in part a guest house, Attorney Canpriello “thought
of it as a place where you could stay while you were waiting to
get admtted into the canp in Afghanistan.” |d. at 547. As
such, he didn’'t want to draw any further attention to issues
regardi ng the Azzam House.

Finally, Attorney Canpriello recognized that the Letter of
Introduction to the terrorist training canp found in Aaj’s
| uggage referenced an “Abu Mal ek”. Attorney Canpriello
understood fromhis communications with Ajaj that Ajaj was Abu
Mal ek and thus, in fact, had been in the terrorist training canp.
He actually confronted Alaj with the fact that he thought he was
Abu Mal ek. When Ajaj smled, “that confirnmed for [Attorney
Canpriello] that [Alaj] in fact had been in the canp.” 1d. at
608. Because Attorney Canpriello didn’t think that the
government was aware of this at the tine of trial he was pl eased
to keep the issue quiet.” 1d. at 609.

As such, despite what Ms. Fritz clains the four wtnesses

I Al'l four defendants initially tried in this case decided to
exercise their right to a speedy trial. Attorney Canpriello testified that
this did not inpair his defense. Hearing Tr. at 460. Further, he testified
that the government’s apparent ignorance at trial that Ajaj was Abu Mal ek was
evidence that “the fact that we went to trial quickly hurt the governnent far
nmore than it hurt the defense.” 1d. at 6009.
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noted above would testify to, all of this information was either
known or discoverable at or before the tinme of trial. In any
event, even if it was not known or discovered, Attorney
Canpriello’ s testinony makes clear that he woul d not have sought
to use the information. Hi s decision cannot be viewed as
obj ectively unreasonabl e.
2. The Stanps in Ajaj’ s Passport

The governnent utilized Ajaj’s passport, and the many stanps
therein, to argue that he traveled through the M ddle East for
t he purpose of procuring the Letter of Introduction to the
terrorist training canp. Because those passport stanps have been
shown to be false, Ms. Fritz argues that they are not evidence of
travel at all.

Once again, none of this evidence can be considered newy
di scovered. As an initial matter, it is clear fromthe trial
transcript that Attorney Canpriello was aware of and argued the
unreliability of the passport stanps at the time of trial. He
argued in summation that the governnent’s transl ation of the
passport di splayed di screpancies in the stanps which made the
passport unreliable as a travel docunent. Trial Tr. at 8885-86.
Further, Attorney Canpriello made clear at the post-trial hearing
that he and Ajaj “discussed how the stanps got into his
passport,” and that “Ajaj told [himthey] were phony stanps.”

Hearing Tr. at 606.
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Additionally, it is the |law of the case that even if there
is newy discovered evidence regarding fal se passport stanps, the
interests of justice would not demand a new trial. Salaneh, 152
F.3d at 160 n.24. As the Second Circuit recognized in affirmng
Ajaj’s conviction, even if there were false stanps in the
passport, “these irregularities would not have underm ned the
reliability of the passport as a whole.” [d. at 138. There was
sufficient corroborative evidence for the governnent to “rely on
Ajaj’s passport as a travel docunent.”® |d.

There is simlarly no basis to find that Attorney Canpriello
provi ded ineffective assistance of counsel on this issue. Not
only did he actually nmake use of the inauthenticity of the stanps
in his closing argunent, but as he testified at the Hearing, he
was bound by the information given to himby his client. He
testified that although he knew from Aj aj that the passport
stanps were phony, “[i]n [his] dealings with M. Ajaj [he] never
got a set chronology [of his travel].” 1d. at 604. A aj never
informed Attorney Canpriello of a witness or wi tnesses who could
say that they were “with Ajaj in Pakistan fromthe day he | anded

until the day he left, and that throughout that entire period of

8o At Ajaj’s hearing, Ms. Fritz sought to call a witness from each of
t he Consul ate General of Pakistan, the Enbassy of United Arab Emirates, the
M ssion of Jordan and the M ssion of Kuwait to testify that their respective
stanps found in Ajaj’'s passport were false. See Fritz Letter dated Feb. 4,
1999. In light of Attorney Canpriello’s closing argument and the Second
Circuit’s opinion, there was absolutely no reason to seek to call these
witnesses to testify at the Hearing.
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time never once did he go to Afghani stan, never once did he go to
atraining canp”. 1d. at 603.%

3. Ajaj’s Al eged Innocent Efforts to Return to the
United States

Ms. Fritz argues that there is new evidence about A aj’s
efforts to return to the United States. First, an affidavit from
Mahnmoud Al - Bazayah cl ai ns that although Karen Stanton told A aj
to go to New Del hi, India, Mahnoud Al -Bazayah warned Aj aj agai nst
doi ng so “because of the suspense between India and Paki stan
about Cashnere (sic), and because the Indian governnent had
arrested many Arabs com ng from Pakistan”. Fritz Affirmation in
Support, Ex. 50. Ms. Fritz argues that because of this warning,
Ajaj was forced to obtain the fraudul ent Swedi sh passport.

Thi s evidence cannot be considered newy discovered. Not
only was it known to Ajaj at the tinme of trial, but it is
immaterial to Ajaj’s case. If anything, it bolsters the
government’ s evidence that instead of doing what Karen Stanton
recomended, Ajaj joined Yousef and obtai ned a fal se
identification. Cearly, it cannot possibly be said to be of

such force that it “would probably lead to an acquittal.”

81 Ms. Fritz also argues that there is new evidence that Ranzi Yousef
was carrying a passport with a false Pakistani stanp and that because of this
new evi dence, the government’s argunment at trial that Ajaj’'s travel correl ated
wi th Yousef’'s now “appears to have been baseless.” Ajaj Menorandum at 53. It
is Ms. Fritz’ argunent that is baseless. There was overwhel ni ng and
conpel ling evidence introduced at trial that Ajaj traveled with Ranzi Yousef.
Thus, to the extent there is any new evidence about a false stanp in the
passport of Ranzi Yousef, it does not have such force as to require an entire
retrial and cannot be viewed as evidence that “woul d probably lead to an
acquittal.” Locascio, 6 F.3d at 949.
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Locascio, 6 F.3d at 949.

Ms. Fritz also clainms that there is new evidence about how
Ajaj was able to afford a first class ticket to the United
States. Nanely, contrary to the governnent’s insinuation that
Ajaj was financed by a terrorist organization, new evidence shows
t hat Mohammed Abu Khdair sent Ajaj a cashier’s check for $1100
from Texas. Fritz Affirmation in Support, Ex. 34. Additionally,
the affidavit of Shafqat Durrani, filed April 13, 1995, states
that at the time Ajaj flew back to the United States, flights
were generally filled to capacity. Fritz Affirmation in Support,
Ex. 55. Ajaj was therefore forced to travel first class because
it would have been difficult to purchase a ticket in coach.

Al'l of this evidence coul d have been di scovered before or
during the tinme of trial and cannot be considered new. Even if
it were discovered and utilized, it is of insufficient force as
torequire a newtrial. Irrespective of the source of Ajaj’s
funds and the | ocation of his seat on an airplane back to the
United States, the evidence introduced at trial conclusively
established that he traveled to and arrived in the United States
as a nenber of this conspiracy. How he was able to afford his

first class ticket was, at best, a collateral matter.

82 Ms. Fritz also argues that there is new evidence that A aj
intended to return to Texas. Her argument, however, is based on information
that was already available to the defense and even utilized by the governnent
at trial. It is not new evidence. Ajaj Menorandum at 56. The governnent’s
evidence made it clear that, whatever Ajaj’s eventual intentions were, he made
an airline reservation in Pakistan only so far as New York City. He did not
book a flight through to Houston.
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In light of the above, | also find that there is no basis
upon which to conclude that Attorney Canpriello’ s failure to
di scover or use mnimally rel evant evidence constituted

i neffecti ve assi stance of counsel.

[11. Alleged Newly D scovered Evidence Regarding Aiaj’'s Return to
the United States

A Summary of the Evidence at Tri al

Aj aj had checked all of the luggage in the second leg of his
journey to the United States under the nanme, Khurram Khan. Wen
hi s | uggage was searched at Kennedy Airport, INS officials found
nmore than the Letter of Introduction to the terrorist canp.
Inside A aj’s |uggage, they discovered nultiple pieces of
identification, including not only both the Khurram Khan and Azan
Mohamred passports and tickets, but also fal se docunents created
to support the Khurram Khan and Azan Mohanmed identities. 1In
addition, INS officials found six printed bonb-nmaki ng manual s and
some handwitten notebooks containing notes on the construction
of inprovised expl osive devices.

Aj aj becane belligerent upon the officials’ discovery of the
material, and he was detained. Noticing that A aj was carrying
the Azan Mbhammed passport and ticket, I NS Inspector Robert

Mal afronte asked Ajaj if he was traveling with anyone el se. A aj

83 Al so inside Ajaj’'s luggage were several instructional videotapes
on meki ng expl osives. One denonstrative exanple in the videotape depicted a
van expl odi ng and destroying a United States enbassy.
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replied that he was traveling al one.

When the INS officials noticed the photo substitution on
Aj aj ' s passport, however, he was arrested and charged with
passport fraud by the United States Attorney’'s Ofice in the
Eastern District of New York. Upon a plea of quilty, A aj was
sentenced to six nonths in prison.

Unli ke Ajaj, Ranzi Yousef entered the United States
relatively snmoothly by producing an Iraqgi passport and clai m ng
political asylum \Wile Yousef also clainmed to be traveling
al one, unlike A aj, Yousef’s |luggage contained no patently
incrimnating material. The one bag he was carrying contained
only clothing. Wen asked by INS officials for a contact address
in the United States, Yousef provided a Houston address and
t el ephone nunber that he had listed on a small notepad as
belonging to a “friend of Abu Malik”. The tel ephone nunber
bel onged to Ajaj’s friend, Mohamed Abu Khdair.

Fromthis evidence, the governnment argued in summation that
Ajaj deflected the INS s attention away from Yousef at Kennedy

Airport and facilitated Yousef’'s entry into the United States.

B. The Al eged New y Di scovered Evidence
Ms. Fritz argues that there is new evidence regarding Ajaj’s
return to the United States -- new evidence to refute the

government’s “surprise” argunment in sunmation that Ajaj diverted
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the INS s attention from Yousef. Allegedly, neither Mark Cozine
nor Martha Morales, two INS officials who testified on April 18,

1995 in the Abdel Rahman trial, had know edge that Ajaj provided

a distraction for Yousef or that the co-conspirators’ travel was
correlated. Allegedly, they could testify that A a and Yousef
were processed in entirely separate areas at Kennedy Airport and
t hat Yousef’s processing was nearly conplete before A aj’s case
was initiated. See Ajaj Menorandumat 57-9: Fritz Affirmation in
Support, Ex. 58, 59.

Thi s evidence, however, is also not newly discovered. Both
Cozine and Morales actually testified at Ajaj’s trial. As such,
any information they had or knew about the events at Kennedy
Airport was readily avail able for discovery by the defense at the
time of trial. 1In any event, whatever Cozine and Mrales could
state as to what they knew at the tinme that Ajaj and Yousef
entered the United States is entirely irrelevant. Nobody from
the United States authorities knew that at the tinme A aj and
Yousef entered the United States, they were co-conspirators.
Unfortunately, this information did not becone clear until after
t he bonbing of the Wrld Trade Center.

Mor eover, regardl ess of what Cozi ne and Mral es woul d now
say, it is clear that the governnent’s argunent that A aj
facilitated Yousef’'s entry into the United States at Kennedy

Airport was not a surprise at all but was, as the Court of
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Appeal s found, “based squarely on the evidence”.? Sal aneh, 152
F.3d at 138.

In light of the above, Attorney Canpriell o s performnce
cannot be adjudged inconpetent for failing to elicit such
testimony from Cozi ne and Mdrales. The opinion of the Second
Crcuit affirmng Ajaj’s conviction nmakes clear that this
proposed “new’ testinmony would in no way have altered the result
of the proceeding. The governnent still would have been able to
suggest the sane “reasonable inferences to the jury” regarding

Ajaj’s and Yousef’s entry into the United States. |d.

V. Alleged Newly D scovered Evidence Regardi ng The Luggage Aj aj

Carried into the United States

A Summary of the Evidence at Tri al

As noted above, the incrimnating material in the |uggage
Ajaj was carrying at Kennedy Airport included the Letter of
Introduction to the terrorist training canp, the “terrorist”
vi deot apes and t he bonmb- maki ng manual s and not ebooks. Nunerous
fingerprints found in the books and notebooks seized from A aj
mat ched those of Ajaj and Yousef. Carol Edelen testified as the
governnment’s fingerprint expert that the alignment of Ajaj’s
fingerprints on one of the notebooks containing bonb-making

instructions -- Governnent Exhibit 2805 -- indicated that A aj

84 Thus, because there was absolutely no reason for Cozine or Morales
to testify at the Hearing, Ms. Fritz' request to call themas w tnesses was
deni ed.
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m ght have actually witten that notebook.

B. The Al eged New y Di scovered Evi dence

Ms. Fritz clains that newy di scovered evidence denonstrates
that the incrimnating nmaterial in Ajaj’s |luggage was the
property of a knowmn mlitary activist naned Yasi n Bazayah. Wen
Yasi n Bazayah died, A aj was asked to carry his belongings to the
United States and, due to the poor postal systemin Pakistan,
mail themfromthis country to Bazayah’s famly in the Mddle
East .

Accordingly, at the Hearing, Ms. Fritz sought to cal
W tnesses to testify about Yasin Bazayah’s mlitary background
and the customin Pakistan to carry bel ongings for others. She
argued that this informati on woul d suppl enent and support
excul patory evidence already available at trial where A a made
reference in a recorded tel ephone conversation from prison that

it was a mstake for himto carry the bel ongi ngs of others.?8

8 In a recorded conversation from prison on January 28, 1993, nearly
a nonth before the bonmb went off in the Wrld Trade Center, Ajaj said:

By God our Lord's nercy is good, praise the Lord. | nean |
very much want to warn you of a few things. The first thing
is not to accept to carry anything for anyone el se, whatever
it is, evenif it was [unintelligible] you know what. There
is one anong us here whose brother in |aw, Mhamred, sent
with him a package and poor guy was given 10 to 15 years.

| note that, although one could interpret Ajaj’s statement as
excul patory in light of other evidence in the case that he was carrying sone
of the bel ongi ngs of another individual, one could also interpret Ajaj’s
statenment to nmean that he regretted carrying the bonbing manual s and fal se
identifications into the country for Yousef while Yousef cane into the country
carrying only clothes. |Indeed, Attorney Canpriello testified that in his
dealings with Ajaj, Ajaj’s story about both his contacts with Ranzi Yousef and
whet her Yousef had any material in Ajaj’s luggage changed over tine. Hearing
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Aj aj Menorandum at 60.

Significantly, Ms. Fritz also argues that newy discovered
evidence in the formof expert testinony conclusively shows that
Exhi bit 2805 does not contain Ajaj’s handwiting. As a result,
she argues that Attorney Canpriell o provided ineffective
assi stance of counsel in failing to retain handwiting experts to
di scover it.

This particular issue received a significant anmount of
public attention when on Cctober 17, 1994, the New York Tines
publ i shed an article witten by R chard Bernstein raising
guestions about the validity of the evidence against A aj.
Apparently, M. Bernstein received purported handwiting
exenplars from A aj and gave themto two handwiting experts:
Charles Ham |Iton and Abdel Fattah R ad. Upon conparing the
exenplars to, in particular, copies of Governnent Exhibit 2805,
t he experts concluded that Ajaj’s handwiting did not appear on
t he Exhibit.

1. Yasi n Bazayah’s Al |l eged Owmership of the
Incrimnating Materials

Ms. Fritz sought to call several witnesses to testify about
Yasi n Bazayah’s mlitary background and the customin the Mddle
East to carry the bel ongings of others: R chard Bernstein; Al
Sabra, a Jordani an attorney who spoke with Yasin Bazayah's

famly; QOrar Obaid who already testified at trial and

Tr. at 585-6.
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specifically called attention to the M ddl e East custom
Sul ai man; 8 Mahnmoud Al - Bazayah; and Mohammed Abu Khdair.

To the extent these witnesses could provide any evi dence
that woul d not be considered hearsay, it is clear that their
testi nony cannot be considered newy discovered. The fact that
Ajaj was carrying sone of the bel ongi ngs of others was known at
the tinme of trial. Attorney Canpriello testified that “Ajaj did
tell [hin] early on . . that sonme of the material in his |uggage
bel onged to [Yasin Bazayah].” Hearing Tr. at 474. Al so, Qmar
(baid s testinony at trial already noted that it was customary in
the Mddle East to carry the belongings of others. Any further
testinmony on this issue fromany of the other w tnesses noted
above woul d have been, at best, cunul ative.

It is also clear that Ajaj did not receive ineffective
assi stance of counsel through any failure on the part of Attorney
Canpriello to find or present this evidence at trial. Attorney
Canpriell o’ s testinony at the Hearing reveal ed an entirely cogent
and intelligent defense strategy that should not be second-

guessed.

As he testified, Attorney Canpriello felt that (1) it did
not matter to whomthe material belonged if it was used

i nproperly; (2) the contents of the luggage itself (i.e. unopened

See supra notes 77-8.
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envel opes) already conclusively denponstrated in a way that coul d
not be cross-exam ned that A aj was carrying the bel ongi ngs of

anot her; and (3) tape recorded conversations of A aj fromprison
already indicated that Ajaj regretted carrying the bel ongi ngs of

another. Hearing Tr. at 475; See also supra note 85. Thus,

while Attorney Canpriello “was prepared to argue that [A aj] was

carrying other people’ s things, . . .[he] question[ed] how far
[ he should] go in that direction.” |d. at 583. 1In the end, he
“was very concerned about cross-examnation.” Hearing Tr. at
583.

2. The Handwriting on the Bonb Manuals Allegedly D d
Not Belong to A aj

The di scussi on bel ow denonstrates that much |ike the other
argunents rai sed above, there is no legal nmerit to the allegation
that there is newy discovered evidence that Ajaj did not wite
Exhibit 2805. It simlarly reveals that there is no |legal nerit
to the claimthat Attorney Canpriello provided ineffective

assi stance of counsel in failing to retain handwiting experts or

otherw se effectively challenge Carol Edelen’'s trial testinony as
t he governnent’s fingerprint expert.

Unli ke the other argunents rai sed above, however, there is
no factual or |egal basis whatever for this argunent. That is so
abundantly clear, and Ms. Fritz has neverthel ess been so

aggressively tenacious in pursuing her unfounded cl ai m agai nst
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Attorney Canpriello, that her conduct raises ethical issues
possi bly worthy of exam nation in another forum

To quote Ms. Fritz herself, “one of the absolute precepts of
the law that relates to ineffective assistance is the concept
t hat one cannot make reasonabl e strategic decisions wth respect
to a trial presentation unless one has conducted an appropriate
pre[trial] investigation.” Hearing Tr. at 124. Attorney
Canpriello’ s testinony elicited on direct exam nation by M.
Fritz herself showed that Attorney Canpriello did indeed conduct
an appropriate investigation into the handwiting on Exhibit
2805, and that she knew it before she advanced this claimin
Ajaj’s notion.

a. The Argunent Lacks Legal Merit

Fromthe outset, it has never been clear that the exenplars
M. Bernstein received fromAj aj are evidence at all. In M.
Bernstein’s Cctober 17, 1994 article, he stated that “the
handwiting in the notebook differs substantially froma known
sanple of M. Ajaj’s handwiting, notes that he wote in the
mar gi ns of one of the trial docunents.” Richard Bernstein,

Questions Raised in One Conviction in Blast at Towers: Interviews

and Witing Sampl es Support Some Defense Clains, NY. Tines, Cct.

17, 1994 at B4. The article, however, does not state that M.
Bernstein saw Ajaj wite the “known sanple”. Accordingly,

handwiting experts Charles Ham | ton and Abdel Fattah R ad could
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at best testify that an unknown person’s handwiting does not
match up with the handwiting on a copy of Exhibit 2805. Such
testinmony, while convincing to M. Bernstein and the New York
Times -- and apparently Ms. Fritz -- is entirely uninpressive in
a court of law?®

Wthout Ajaj’s testinony that he wote the exenplars he gave
to M. Bernstein or without a witness to the entire operati on,
t he evidence | acks a foundati on and woul d be inadm ssible at
trial. Inadmssible at trial, it cannot possibly be said that

this all eged new evidence “would probably |lead to an

&7 Prior to the comencenent of the Hearing, the foll ow ng exchange
occurred:

Ms. Fritz: Your honor, the circumstances under which M.
Bernstei n got those exenplars involved all of us
sitting in a roomin Florence, Colorado, wth
witing being done at the time, witing being
provided, M. Bernstein. | don't think --

The Court: You and Bernstein were in a roomand you and
Bernstein can testify you saw Ajaj wite each
and every one of those pages?

Ms. Fritz: There was witing being done and there was
witing that was provided prior. Your Honor
this man did not sinply run off to the Mddle
East --

The Court: That’'s not what you said. You are the one who
said that Ajaj took out a bunch of papers and
said, here’'s nmy handwiting.

Ms. Fritz: Your Honor, those exenplars that were provided
at the sanme tine as M. Bernstein sat --

The Court: | assume that M. Ajaj is going to testify that
that's his handwiting. Maybe then you'll have
a basis for this.

Hearing Tr. at 138-39. See also supra at 111-14, n.67 (Ajaj’'s failure to
exerci se two opportunities to testify).
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acquittal.”® Locascio, 6 F.3d at 949.

Wether Ajaj did or did not wite Exhibit 2805, this was
information that quite obviously was known to Ajaj all along.
However, it is unnecessary to |look further than the testinony of
Attorney Canpriello to learn the truth. As he testified, in July
1993, Attorney Canpriello asked for and received the court’s
permssion in witing to hire a handwiting expert. He never
hired the expert, though, because Ajaj told himthat he wote
bot h Exhi bit 2805 and Exhibit 2814. Hearing Tr. at 496-97.
Attorney Canpriello dictated this information onto a tape as he
sat with Alaj. 1d. at 496-97

In light of what he knew, Attorney Canpriello cannot be
adj udged to have provided ineffective assistance of counsel for
failing to hire a handwiting expert who, if called to testify,
would incrimnate his owmn client. |In Attorney Canpriello’s
calculation, it would have hurt Ajaj if they denonstrated through
handwiting experts that he did not wite sone incrimnating
material in his luggage but left out of the analysis of other
incrimnating material. [d. at 498. |In addition, Attorney
Canpriello felt that because the governnment did not give notice
that they were going to use a handwiting expert, in light of the

information he received fromAjaj, he did not want to alert them

88 In any event, whether Ajaj wrote the manual certainly was not

determ native of his guilt. Wat was inportant was his possessi on of the
manual with the intent to use it to carry out the objects of the conspiracy.
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by hiring an expert for only sone of the docunents in the
| uggage. I1d.

Attorney Canpriello’ s performance al so cannot be chal | enged
for failing to effectively attack the credibility of Carol
Edelen’s testinony. In his sunmmation, Attorney Canpriello did
exactly that. He challenged the governnent’s reliance on
fingerprint evidence to assert authorship and rem nded the jury
that the governnent had failed to obtain the testinony of a
handwiting expert.® The charge of ineffective assistance of
counsel is belied by his having done at the trial what Ms. Fritz
all eges he failed to do.

b. Def ense Counsel Has Know ngly Advanced a
Frivol ous O aimand Made Fal se
Representations to the Court Pertaining to
Trial Counsel’s Conduct

Ms. Fritz was appointed as counsel for A aj on appeal in

April 1994. Shortly thereafter, she spoke to Attorney

89 Ms. Fritz sought to call Carol Edelen as a witness at the Hearing.
Ms. Fritz argued that Ms. Edelen would testify that she was somehow pressured
by the governnent to offer her testinobny about the possibility of Ajaj’s
aut horship of the bonbing manuals at trial. She bases this argunent on the
report of Dr. Frederic \Witehurst suggesting that there was pressure in the
FBI | aboratory to conme up with results that favored the governnent. Dr.
VWi t ehurst’s opinion of the FBI |aboratory, however, concerned the chem ca
evidence admitted at trial. It had nothing to do with the fingerprint
evidence. Dr. Witehurst specifically testified at the Hearing that while he
felt a pressure to “avoid flagging the defense, and hel p[] the prosecutor”, he
di d not know whether sinmilar pressures were applied in docunent analysis,
fingerprinting and handwiting. Hearing Tr. at 318-109.

Because Ms. Edelen already testified at trial and because A aj
failed to meet his burden either before or during the Hearing that Ms. Edel en
had any new evidence to offer, | denied the request to call her as a w tness.
There is no support for the proposition that “newly discovered evi dence”

i ncl udes new i nnuendos that hypothetically could have been supported by a
different line of cross-exanination.
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Canmpriello, who testified with respect to Ajaj’s handwiting on
Exhi bit 2805 as foll ows:

| said to Ms. Fritz, . . . | think he told ne
he wote that: in fact, |I know he told me he wote
that, and | think that it’s in an inventory that
you have. And Ms. Fritz told ne either that she
had seen it or that a paral egal working with her,
sonebody had seen it she thought, and she told ne
that she would have it got. | was very concerned
at that point because | couldn’t find mne, and |
t hought that the only copy of it was with M.
Fritz.

Ms. Fritz did find it and Ms. Fritz called nme
back, and | said to her, Maranda, go to 2805 and
read to me what is on there, and there was a pause
and Ms. Fritz said quote, Ch, shit, close quote.
And | said to her, Maranda, | know | didn't wite
“Oh, shit,” what did | wite? And Ms. Fritz read
to me what | read to you, whichis, “This is a
bl ui sh book with a vase with orchids on it, his
witing, it is about chem stry, bonbs.” And then
Ms. Fritz was kind enough, at ny request, and |
still have it stanped in ny office, to send ne a
copy of this because | couldn’t find m ne.

Subsequently, and this | don’t renenber how
it came about, | don’'t renenber if | renmenber it
or Mrza asked ne or M. Ajaj asked ne, but
subsequently, they had ne | ook for the tapes or
maybe | found them And | found the cassettes.

Ms. Fritz asked nme if she could listen to them
said yes, cone over. She started to listen and
then she decided not to listen. She asked ne for
a copy of the cassettes. | told her she could
have a copy, but | wanted to retain control of the
originals, and that if she would pay, | would have
sonebody meke them for her. | gave her a copy of
the cassettes.

Al'l of this was done before this notion
practice, is nmy belief. And so, to suggest given
those facts, as | recognize she did in her later
subm ssion, that maybe | had sone confusi on about
whet her or not this was witten in M. Ajaj’s
handwiting is mnd-boggling to ne. | don’t know
whether it is or isn't, but I do know beyond any
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doubt that he told ne it was and he knew it was
inportant. And | think | had a right to rely on
t hat .

Hearing Tr. at 499-501.
Shortly after this conversation took place, Attorney
Campriello | earned that New York Tinmes journalist R chard
Bernstein was planning a trip to the Mddle East to corroborate
sone of the things Ajaj and Attorney Fritz had told him
Needl ess to say, Attorney Canpriello was not happy. Froma
pr of essi onal standpoint, he did not want to see his nane in the
paper over criticismof his trial conduct. Mre inportantly, he
testified:
| had pretty good reasons for doing what | did and
not doing what | did not do at the trial, and I
t hought that if I told M. Bernstein those reasons
there would be no such article in the New York
Times . . . | thought that the attorney-client
privilege prohibited me fromtelling M. Bernstein
those reasons. . . .[M. Bernstein] asked ne if
would tell himthose reasons if Ms. Fritz and M.
Ajaj waived the privilege . . . | told himl would
be delighted to share the information with him
provi ded they waived the privilege. . . [M.
Bernstein] subsequently told ne that they would
not waive the privilege, and |I obviously did not
tell himabout what |I’ve testified to here today,
and he wote the article.®

ld. at 600-01.

On May 15, 1995, based in part on M. Bernstein's
investigative reporting, Ms. Fritz submtted a letter to the

court informng as foll ows:

90 M. Bernstein told M. Canpriello that “responsible journalisn
required himto wite his article.
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[1]t now appears clear that the Governnment’ s nost

dammi ng assertion against Ajaj -- that he hinself
actually wote a bonbing manual -- was sinply
false. . . .[Alt least two handwiting experts

have confirmed that the governnment’s contention is
sinply unsupportable. The expert’s analysis wll,
in fact, showthat Ajaj’s handwiting is not the
sane as that contained in the manual. (Enphasis
added) .

In her affirmation in support of Ajaj’s notion for a new
trial, dated June 22, 1995, Ms. Fritz admts that:

M. Canpriello has indicated that, during the
course of this [pre-trial] interview in August, he
understood [Ajaj] to indicate that he had actually
witten exhibit 2805. M. Canpriello apparently
relied on this information in his decision or
advice not to consult any handwiting expert.

Fritz Affirmation in Support at 19, n.9.
She argues, however, that:

not only was that interviewwth [A aj] conducted
under “difficult” circunstances® and w thout an
interpreter, but also the handwiting in that
Exhibit actually differs markedly fromM. A aj’s

More inportantly, fromhis earliest
dlSCUSSIOﬂS with attorney Lynne Stewart, through
his interview a year later with Richard Bernstein
M. A aj has steadfastly maintained that he did
not own or wite the nmaterials.

ld. See also A aj Menorandum at 65-67; Reply Menorandum at 6.

In a footnote to a Septenber 11, 1995 letter to the court,
Ms. Fritz further states:

[g]iven the obvious fact that Alaj did not, in
fact, wite the Exhibit, given the patently

o1 Wth “nmusic playing loudly Ajaj was continuously handcuffed to a
chair for six hours w thout noving and w thout food, and renai ned without
eyegl asses and in a decidedly weakened physical condition.” Fritz Affirmtion

in Support at { 51.
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obvi ous differences between Ajaj’s witing and the
witing in the exhibit, given the circunstances of
the client’s conversation with M. Canpriello,
given the client’s physical condition, and his
difficulty in speaking English, the defense
position plainly is that the client did not
actually state that he wote the book, but that

ci rcunstances resulted in a m sapprehension.

In sum despite the fact that fromthe begi nning of her
representation of Alaj, Ms. Fritz had a conversation with
Attorney Canpriello about what Ajaj told himregardi ng Exhibit
2805, that she even had tapes of Attorney Canpriello’s
menorialization of this information and that a copy of the
court’s authorization to hire a handwiting expert was avail able
in the record, she has advanced the instant claimof newy
di scovered evidence and i neffective assistance of counsel. She
has advanced it based on an attenpt to argue that Attorney
Canpriell o, because of the circunstances of his interview wth
Ajaj, msunderstood his client. After Attorney Canpriello’ s
devastating testinony at the Hearing, Ms. Fritz attenpted to
rehabilitate herself by questioning Attorney Canpriell o:

Q Are you aware that since the earliest nonents of

my interaction with Ajaj he has declared that it
is not his witing?

A | know that at sone point relatively early on he
told [you] that it was not his witing. | also
know that | asked you what he said about our
nmeeting and what he told ne, and you told ne that
he said he did not recall what he told nme. You
told me that he said that he was suffering that
day fromthe results of a hunger strike, he was
having trouble seeing. | don’t renenber the rest
of it. . . | asked you, Maranda, is he denying
that he told ne these things? And you said, no,
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he’s not denying. He doesn’t renenber.

Hearing Tr. at 503-4.

Nei ther Ms. Fritz’' speculation that Attorney Canpriello
m sunderstood his client nor her personal conversations with
Ajaj, however, are relevant to the claimof ineffective
assi stance of counsel she has pressed before the court. Under
Strickland, all that is relevant is the information Attorney
Canmpriello had available to himat the tinme he nmade his prudent
decision not to call a handwiting expert.

3. The Governnent’s Evidence Wth Respect to the
Letter of Introduction to the Terrorist Canp

The final piece of new evidence with respect to materials
found in Ajaj’s luggage concerns the Letter of Introduction to
Canmp Khal dan, the terrorist training canp A aj attended. M.
Fritz clainms her new evidence shows that the governnment wongly
argued that Ajaj obtained this letter at the Azam O fice in Saudi
Arabia. She has apparently found two experts in mlitant
activities in Pakistan who have confirned that there woul d have
been no “Abdella Azzam House” in Saudi Arabia. A aj Menorandum
at 67 n. 40.

Once again, this evidence cannot be considered “newly
di scovered”, nor could it have affected the outcome of the trial.
VWhat was inportant to the government’s argunment at trial about
the Letter of Introduction was not where Ajaj obtained it, but

sinply that it was in his possession and that other evidence
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admtted in their case proved that the letter did, in fact,
belong to Ajaj. Even if this alleged piece of new evidence were
true,® at best it could have affected a m nor piece of the
governnent’s case at trial

Attorney Canpriello also cannot be found to have provided
i neffective assistance of counsel in failing to discover this
“evidence”. First, even if this alleged new evidence woul d have

been adm ssible and withstood scrutiny on cross-exam nation, the

92 Al t hough referenced in Ms. Fritz' nenorandum no evi dence was

presented at the Hearing to support this alleged newy discovered evidence.
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di scussi on above nmakes clear that neither prong of Strickland has

been i npli cat ed.

V. Al l eged New v Di scovered Evidence Regarding Alaj’'s Contacts
with Ranri Yousef

A Summary of the Evidence at Trial

Al t hough i nprisoned on the fraudul ent passport conviction
after he arrived in the United States, the evidence at trial
denonstrated that “Ajaj’s participation in the conspiracy
continued”. Salaneh, 152 F.3d at 154. |In particular, telephone
records introduced at trial conclusively showed: (1) that Yousef
and Aj aj contacted one anot her by tel ephone usi ng Mohamad Abu
Khdair as an internediary; (2) that the sane tel ephone Yousef was
using for three-way calls wwth A aj and Abu Khdair was al so used
to contact chem cal conpanies; (3) that when the court in the
Eastern District of New York ordered the return of Ajaj’s
bel ongi ngs, including the incrimnating bonb making material,
Yousef asked if he could receive them® (4) that Abu Khdair and
Ajaj made calls to 40 Panrapo Avenue, Jersey City, New Jersey --
the “bonb factory”; and (5) that there were calls to Texas from
the bonb factory to Abu Khdair and Inran Mrza, Ajaj’s

immgration attorney in Texas who eventually received A aj’s

93 Ajaj initially agreed, but subsequently expressed his concern that
Yousef was too busy, that the shiprment to Yousef would jeopardize his
“busi ness” and “work” and that it would be preferable that Yousef send soneone

el se to get them
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| uggage. %

B. The Al eged New y Di scovered Evidence

The al l eged newl y di scovered evidence concerns the
governnment’s case regarding the contacts between A aj and Yousef
while Ajaj was in prison. M. Fritz argues that new evi dence
shows that Ajaj’s contacts with Yousef via Mhanmed Abu Khdair
were entirely innocent and that Ajaj’s attenpts to get his
| uggage to Mrza showed his innocent attenpt to keep the | uggage
away from Yousef and avoid the conspiracy. There is no new
evidence cited by Ms. Fritz at all, however -- just an allegedly
new i nterpretation of the evidence that was al ready offered or
available to be offered at trial. |In fact, the record at trial
and the testinony of Attorney Canpriello at the post-trial

hearing confirmthat Ms. Fritz’ interpretation isn’'t even a new

interpretation. Attorney Canpriello did attenpt to argue that
Ajaj’s contacts with Yousef from prison were innocent.
As such, there is again no legal basis for Ms. Fritz to

claimnew y discovered evidence or that Attorney Canpriello’ s

o4 Ms. Fritz sought to call Attorney Inran Mrza as a witness at the
Hearing. | denied the request based on the failure to denonstrate that M.
Mrza had any new evidence to offer. See Hearing Tr. at 146. It is not new

evi dence to suggest that Ajaj’'s attenpt to send the |luggage to Mrza showed
that he did not intend to retain an interest in the conspiracy. This argunent
on the evidence was available at the tine of trial. See infra note 95.
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advocacy on behalf of Ajaj was ineffective.® Attorney
Canmpriell o understood that as far as this evidence was concerned,
“I'i]t would have been nmuch better if M. Ajaj had never talked to

M. Yousef while M. Alaj was in prison.” Hearing Tr. at 565.

VI . Newl v Di scovered Evidence Regardi ng The Co-Conspirators’
Al |l eged Lack of Know edge of A aj

Ms. Fritz’ final allegation of newly di scovered evidence
clains that Ajaj was unknown to others who were a part of the
conspiracy. Nanely, Emad Sal em the governnent’s informant in
the Wrld Trade Center bonbing case, and Siddig Ali, who pl eaded

guilty in February 1995 before Judge Mikasey, had no know edge of

Ajajlgﬁ

9 Attorney Canpriello admtted at the Hearing that he did not
introduce at trial a letter from Douglas Mirris, a legal aid attorney, to Eric
Bernstein, an Assistant United States Attorney in the Eastern District of New
York, confirm ng that Ajaj asked Morris to ask the government to send the
bel ongi ngs seized from himat Kennedy Airport to Inran Mrza. He further
testified, however, that “what [he] did instead was [he had] a stipulation
entered into by the government that denonstrated that the |uggage that [he]

i ntroduced cane fromM. Mrza.” Hearing Tr. at 427-28.

| note that this stipulation directly contradicts Ms. Fritz’
representation in a post-hearing letter to the court that the fact that “Aj aj
directed his attorney in New York to instruct the Governnment to forward al
luggage to . . . Inran Mrza . . . was not presented to the jury.” Fritz
Letter dated March 31, 1999 at 1

96 Ms. Fritz also claims that in a public statenment that Yousef
i ssued in February 1995, he stated that he is an el ectronics engi neer and
expl osi ves expert. Ajaj Menorandum at 76. Apparently, Ms. Fritz seeks to
argue fromthis comrent that Yousef therefore had no need for Ajaj or the
materials in his luggage. Whatever the inport of this excerpt, it cannot
overcome the other information Yousef provided in the same statenment. Yousef
al so stated, inter alia (1) that he net Ajaj in the terrorist training canp in
Af ghani stan, (2) that he traveled first class with Ajaj because “First Cl ass
passengers are subject to |l ess scrutiny than other passengers”, (3) that the
material in Ajaj’s luggage relating to expl osives, weapons and tactics
actually belonged to Ajaj and were purchased by Ajaj and (4) that he needed
the material in Ajaj’s luggage and attenpted to arrange to get Ajaj’'s |luggage
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This argunment has no legal nerit. As is clear fromthe
evi dence above, Yousef knew Ajaj quite well and Yousef was tried
and convicted as the masterm nd of the entire conspiracy. See
Appendi x A, note 2 filed herewith under seal. More inportantly,
it is a fundanental precept of conspiracy law that all co-

conspirators need not know one another. See, e.qg., United States

v. Labat, 905 F.2d 18, 21 (2d Cr. 1990) ("The defendant need not
know the identities of all of the other conspirators, nor all of

the details of the conspiracy."); Blunmenthal v. United States,

332 U. S. 539, 557 (1947) ("[T]lhe law rightly gives roomfor
all ow ng the conviction of those di scovered upon show ng

sufficiently the essential nature of the plan and their

connections with it, wthout requiring evidence of know edge of

all of its details or of the participation of others.").

VII. Mscell aneous All egations

A The Testinony of Mhanmad Nabil|l El masry

M. Elmasry, hired by Attorney Canpriello as an interpreter
for Ajaj, began working with Attorney Canpriello in | ate January
of 1994. Hearing Tr. at 697. Prior to that tinme, he never had

any neetings wwth Attorney Canpriello or Ajaj about the defense

- via tel ephone conversations with Ajaj through Abu Khdair -- because the
material s contained the fornmula that was necessary to construct the World
Trade Center bomb. Yousef Stm. at 2-3, 5-6.
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strategy. 1d.

M. Elmasry’s testinony elicited at the Hearing at best
informed the court that he did not think that A aj’s handwiting
was on “sone of the manual s” that resenbled Exhibits 2805 and
2814, that he felt Attorney Canpriello should get a handwiting
expert and that he “laughed” at the “man-made stanps” on A aj’s
passport. 1d. at 692-94. M. Elmasry also inforned the court
that he was willing to go to the Mddle East to neet the famly
of Yasin Bazayah, but that Attorney Canpriello did not think that
this was necessary. |d. at 696.

None of M. Elmasry’s testinony provides any hel pful insight
into the attorney-client rel ationship between A aj and Attorney
Canpriello or the strategic decisions made by Attorney Canpriello
and di scussed above. It was entirely unhel pful to hear the
translator’s lay opinion about A aj’s handwiting, especially
w t hout even specifically setting forth for the court which itens
of evidence he reviewed. It was also entirely unhel pful to hear
that, (a) like everyone el se who was a party to the trial, M.

El masry knew that Ajaj’ s passport stanps were false, and (b) M.
El masry was willing travel to the Mddle East to gather further
cunmul ative evidence of what Attorney Canpriello already argued

about the bel ongings found in Ajaj’s |uggage.

B. Trial Counsel’s Alleged Failure to Argue and Request a
Jury Charge that A aj Abandoned or Wthdrew fromthe
Conspi racy
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Ms. Fritz also alleges that Ajaj received ineffective
assi stance of counsel as a result of Attorney Canpriello’ s
failure to submt a jury charge that Ajaj’s inprisonnent at the
time of the Wrld Trade Center bonbi ng was evi dence that he had
w t hdrawn from or abandoned the conspiracy.

As to the first prong of the Strickland inquiry, it was

obvious from Attorney Canpriello s testinony at the Hearing that
his decision not to seek a withdrawal charge fell within an
“obj ective standard of reasonabl eness”. Attorney Canpriello
testified that the defense that he pursued on behalf of A aj was
that Ajaj was not involved in the conspiracy at all. Hearing Tr.
at 406. Attorney Canpriello testified that he therefore did not
seek to argue w thdrawal because “[he] thought it woul d guarantee
[Ajaj’s] conviction.” 1d. “[I]t was inconceivable to [him

that an Anmerican jury would conceivably have acquitted M. A aj
on the theory that he had sonething to do with this conspiracy,
and as a result of his incarceration was no |onger responsible
for it, and had abandoned it, even though he had not taken any
steps to stop it”. 1d. at 407.

In any event, whether Attorney Canpriello nmade an

obj ectively reasonable decision, it is clear that A a cannot
“affirmatively prove prejudice” fromhis attorney’s failure to
seek a withdrawal instruction. Although the Second G rcuit noted
inaffirmng Alaj’s conviction that he was entitled to a jury
instruction on wthdrawal, it concluded that “the district
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court’s failure to instruct the jury on withdrawal [sua sponte]
was not plain error.” Salaneh, 152 F.3d 150-51. The Court of
Appeal s concluded that “Ajaj ha[d] not net his burden of
persuasion to denonstrate that the jury, properly instructed
woul d have found that Ajaj withdrew fromthe conspiracy.” [|d. at

150. Inportantly, it further noted:
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QG her than the fact of his incarceration, A aj

presented no other evidence at trial to

denonstrate that he withdrew fromthe conspiracy.

The governnent, however, presented conpelling

evi dence that A aj, through conversations with Abu

[ Khdai r] and Yousef, retained a stake in the

conspiracy during his six-nonth inprisonnent.
ld. at 151.

Due to Ajaj’s failure to satisfy either prong of the

Strickland inquiry, Attorney Canpriello’ s counsel on this issue

sinply cannot be found ineffective.

C. Post - Hearing Letters and Requests

Clarification is necessary with respect to matters that have
occurred outside of Ajaj’s Hearing, particularly those which have
been presented by Ms. Fritz in her letters to the court. First,
in aletter dated March 15, 1999, Ms. Fritz states that “[t] he
Gover nment has now been confronted wth confirmation, even from
Austin Canpriello, to the effect that critical Governnent
argunents were fiction, and that A aj would not and did not have
any involvenent in any conspiracy with Ranei Yousef.” Fritz
Letter dated March 15, 1999 at 3. M. Fritz is well aware that
t here has never been any such confirmation. See supra note 96
(summari zing Yousef’s admtted incrimnating contacts with A aj).
See also Appendix A, filed herewith under seal.

In the sane letter, Ms. Fritz states that “the defense has

sought to have the court authorize the defense to retain a
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handwiting expert, and the court has refused.” Fritz Letter
dated March 15, 1999 at 3. The Hearing took place for the

pur pose of exam ning allegations of newly discovered evidence.
The court is not required to authorize fact-finding mssions to
find new evidence when the defense has conpletely failed inits
burden to denonstrate the efficacy of such mssion. Contrary to
her argunments and plea to resolve the issue regarding Ajaj’s
handwiting once and for all, this issue has been resolved. See
supra Part 1V(B)(2).

Finally, the governnment has nmade a request for Ms. Fritz to
turn over original material utilized in this case that she has
kept in storage. In response to the governnment’s concern about
the integrity of the materials in storage, Ms. Fritz has argued
to the court that her firms facilities are limted.

Accordingly, | order that within ten days of the date of this
opinion, all original materials retained by Ms. Fritz be turned
over to the custody of the governnent for storage in a secure
governnment facility with the rest of the material of concern to

the Wrld Trade Center bonbi ng case.

VI11. Comment
| wite separately here to note that in sum and as set
forth above, there is no legal nerit to any of the argunents

rai sed on behal f of any of the Defendants. Nothing that
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appel | at e counsel has categorized as “newl y di scovered evi dence”
can truly be considered newly discovered or a basis for finding
i neffective assistance of trial counsel. Quite troubling
particularly, however, is the fact that the | engthy discussion
above denonstrates that no reasonable attorney could argue
ot herw se.

| sat through the trial and observed the | awers involved in
the defense of this case. | know that the accusations of
i nconpetence are totally unfounded. |Indeed, | was inpressed by
t he performance of the Defendants’ counsel, particularly that of
Austin Canpriello, who was the sole trial attorney appointed by
me under the Crimnal Justice Act. H's work was clearly
out st andi ng.

On the other hand, as an attorney al so appoi nted by ne
pursuant to the Crimnal Justice Act, the nultiple argunents Ms.
Fritz has made in the vol um nous papers she has filed attacking
Attorney Canpriello’ s conpetence -- despite the record he has
made here -- are troubling. Her clainms of newy discovered
evi dence are based on scraps of information that woul d have been
either cumul ative, irrelevant, inadm ssible or immterial at
trial and could not have, either in whole or part, led to Ajaj’s
acquittal. Her argunents are specious at best and seem ngly
advanced wi thout regard for the pursuit of justice.

It is just this type of “lawering” which could deter
responsi bl e |l awers such as Austin Canpriello fromtaking
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Crimnal Justice Act cases. After all, attorneys wongly accused
of inconpetence, either in newspaper stories encouraged by other

| awyers or in specious appellate argunents, are forced to suffer
not only stress and unfounded harmto their reputation, but also
a serious loss of tinme and noney.® Defense counsel, especially
when court appointed, owe it to their fellow attorneys not to

rai se such argunents irresponsibly.

97 The costs are many and varied. For exanple, it may well be that

under certain professional responsibility insurance policies, even unfounded
attacks on competency are required to be reported to the insurer. A history
of such clains may result in an increase in the insurance prem um
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CONCLUSI ON

For the reasons set forth above, the Defendants’ notions are

denied in their entirety.

SO ORDERED.
Dat ed: New Yor k, New Yor k
June __ , 1999

Kevin Thomas Duffy, U S.D.J.

Appendi x A, filed herewith under seal.

Appendi x B, filed herewith under seal.
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